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The Will for the Adopted Minor: A Comparative Study
Assoc. Prof. Dr. Hossam Abdel Muntadhar Hammed Hussein
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Lawple26@utqg.edu.ig

Abstract:

This study deals with “The provisions of the will for the minor
adopted by the adoptive family: A comparative study between Iragi law
and Jordanian law”, by analyzing the texts of the relevant laws that
regulate the will for the benefit of minors adopted within the framework
of the adoptive families. The study aims to clarify the differences
between Iragi and Jordanian legislation, and the extent of their suitability
to protect the rights of the adopted child and ensure the achievement of
his best interests. The study is based on the definition of the will as stated
in Article 64 of the Iragi Personal Status Law, which stipulates that it is
“a disposition of the estate added to what is after death, requiring
ownership without compensation”, and on Articles 254-268 of the
Jordanian Personal Status Law No. 36 of 2010, amended by Law 15 of
2019, which defined the will as {a legal disposition that allows the
ownership of part of the testator’s estate to the legatee after death}. The
legitimacy of the will is also proven in the Holy Quran, as God Almighty
says: “It is prescribed for you, when death approaches any of you, if he
leaves goods, to make a bequest to parents and relatives according to
what is acceptable...” (Al-Bagarah: 180), and in the Sunnah of the
Prophet, peace and blessings be upon him, where the Prophet, peace and
blessings be upon him, said: “It is not right for a Muslim who has
something to bequeath to spend two nights without having his will
written down with him” (Agreed upon.(A system called the inclusion of
the minor has been found in both Iragi and Jordanian law, which allows
an alternative family for a minor whose lineage is unknown or whose
parents are orphans. This system requires the inclusion family to fulfill
certain obligations, such as raising and supporting the minor. Among the
most important obligations that laws usually impose on inclusion is the
obligation of the inclusion family to make a will for him. The Iraqi
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Juvenile Welfare Law obliges the guarantor spouses to make a will for
the sponsored minor, as stated in Article (43/Second), which stipulates
that the will shall be equivalent to the share of the smallest heir and with
a maximum not exceeding one-third of the estate, and shall be obligatory
and may not be revoked. This obligation came to guarantee the right of
the sponsored minor to the estate, especially since he does not inherit
from the spouses due to the lack of kinship between him and them, which
Is one of the conditions of inheritance. Therefore, the legislator resorted
to imposing the obligatory will as a guarantee for him to obtain a share of
the estate. This will is implemented by law when dividing the estate,
whether the spouses made the will or not, as it takes precedence over
ordinary wills and inheritance, which enhances the protection of the
minor. The legislator confirmed in the text that it is not permissible to
revoke the will if the spouses completed it, which contradicts the general
rule that allows the testator to revoke his will during his lifetime.
Although the text of the above article is clear in obligating the spouses,
there is ambiguity regarding the timing of the implementation of the will,
as it did not clarify whether it is taken after the death of one of the
spouses or after their death together, and it did not clarify whether the
obligation of one of them is dropped from the other, which requires the
legislator to detail this issue to ensure the application of the text of Article
43/Second clearly and accurately. The study aims to demonstrate the
extent to which the legislative provisions of the will are consistent with
the Sharia principles and the needs of society, in addition to discussing
the role that laws play in providing legal protection for the minor
included within the inclusive family, in a way that ensures the
achievement of social justice and the fulfillment of human needs.
Keywords: Provisions, will, included minor, inclusive family, personal
status law.
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