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The legal nature of the property right in a
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Abstract:

International institutions such as the United Nations Commission on
International Trade Law (UNCITRAL) and the United Nations Industrial

Development Organization (UNIDO), provide model guidelines to guide developing
countries towards solutions that spare these countries from borrowing from entities
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such as the World Bank and others, and encourage resorting to partnerships between
the public and private sectors through model contracts called BOT contracts. In this
research, we will shed light on the element of property rights in contracts in light of
the guidelines of these international institutions, in order to conclude more balanced
contracts and thus create legislation that takes into account the legal nature of BOT
contracts and their specificity, and facilitates the flow of private investments, whether
foreign or national, and avoids legislation that is inconsistent with achieving
contractual balance, creating more stable contractual relations.

We find that ownership in a BOT contract is not the same as in other types of
contracts known as public utility obligations, which many jurisprudences classify
BOT under the category of "public works concessions." Rather, BOT contracts differ
significantly in that they are contracts for financing construction and infrastructure,
rather than for exploiting natural resources. Some jurisprudence classifies BOTSs
within the category of concessions. Even those who claim that they are private law
contracts, whether civil or international trade law, are themselves influenced in their
view by the administrative contract when dealing with this contract. We conclude
that ownership in a BOT contract is temporary and depends on the domain it
occupies. The land may revert to the state from the beginning of the contract, but the
new developments are owned by the project company, which must transfer this
ownership to the contracting authority at the end of the project.

Keywords: BOT Contract - Transfer of Ownership - Contract Balance.
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": Laws protecting property rights

Most fundamentally, property rights (ownership of land and project facilities or
contractual licence to use them) must be clearly defined and protected by law.
Obviously a project company cannot carry out a BOT project unless its right to use

the project site and the project facilities are protected by law against interference
from third parties. "%’
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(1) Carole Murray, David Holloway &Daren Timson — Hunt, The Law And Practice of

International Trade, Sweet & Maxwell, London , 12" Edition, 2012, p.645.
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(7) World Bank, Airport BOT & Concession Agreements — Legal and Regulatory Issues Checklist,

last visited:6.7.2025. &U.S. Department of Transportation Fedral Highway Administration
https://highways.dot.gov/resources/pubs-stats/publications-statistics?_gl, last visited: 6.7.2025.
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department to enter into agreements with private entities for the construction by, and lease to,
private entities of 4 transportation demonstration projects...... facilities supplemental to
existing state-owned transportation facilities, and to lease those facilities to the private entities
for up to 35 years. The privately constructed facilities would at all times be state owned.
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UNIDO, Guidelines for infrastructure development through build -operate- transfer (BOT)
projects, vienna, 1996, p.3.
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" Article L6 du Code de la commande publique (2018): (A ce titre: 4. L'autorité contractante peut
modifier unilatéralement le contrat dans les conditions prévues par le présent code, sans en
bouleverser I'équilibre. Le cocontractant a droit a une indemnisation, sous réserve des stipulations du
contrat........cooeeuevennes 5. Lautorité contractante peut résilier unilatéralement le contrat dans les
conditions prévues par le présent code. Lorsque la resiliation intervient pour UN motif d'intérét
général, le cocontractant a droit a une indemnisation, sous réserve des stipulations du contrat.)"
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Andrew D.Cao, BOO & BOT Approaches to Privatization, available at
https://pdf.usaid.gov/pdf docs/PNABKS847.pdf, last visit 1.7.2023.
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() Unido, Op.Cit, p 271. And see also UNCITRAL Legislative Guide on Privately Financed
Infrastructure Projects prepared by United Nations Commission on International Trade
Law, NewYork, 2001, p13.

Gub e palally slall g Uaall 38 i Joa (Joad) clid) lgariy Al bl ey 8 5l oSa aabiall (7)
California (USA)Toll ) Luxaall Sl<ully 3hall Jlae (b Cogall asyiis #3501 Ciniag il Cum ((BOT)

Assembly Bill No. 680) sl «, (Road Law
Chapter .107) &b 4 3o (1989. July 10" 4daluny A cls 5311 (This bill would authorize the
department to enter into agreements with private entities for the construction by, and lease to,
private entities of 4 transportation demonstration projects...... facilities supplemental to
existing state-owned transportation facilities, and to lease those facilities to the private entities
for up to 35 years. The privately constructed facilities would at all times be state owned. "

(Section 1. (C)) sy casl Uiy o3 38 silailly

:" (c) One important alternative is privately funded Build-Operate-Transfer (BOT) projects
whereby private entities obtain exclusive development agreements to build< with private
funds, all or a portion of public transportation projects for the citizens of California. "
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(37) For more information: Andrew D.Cao, Op.Cit. — 48-66- 121.
(%) Andrew D.Cao, Op.Cit. 66. Also Unido, Op.Cit. p. 128.
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(43) For more Information: Unido, Op.Cit, p 179-182. Also: Augenblick, Mark & Custer, B. Scott,

1990. "The build, operate, and transfer ("BOT") approach to infrastructure projects in
developing countries,” Policy Research Working Paper Series 498, The World Bank., p.10.
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:" At the end of the concession period, the private company returns ownership of the project
to the government, although this need not always be the case, as will be discussed below. The
concession period is determined primarily" Unido, Op.Cit, p .3.
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(67) Ibid, p. 56.
(il siaae (098 o ua NS 0T 00T E o (Gilu iias Az cdarasll (gyseiadl Gl e *")
gl el hsdie o) Lo A Sl 3 ) 7 oedimll 3shall Sage ol (s dase 3 GllISE YA a
NY=YY G Yoo gy
YAsa (@l srae (Ol e a0 (V) ) Gials 0T a (Bl sian dasagl (gysgiadl @) Nl *Y)
FamV e Ga Gile rae cama 08 Osh ¢ iuale gal) RSl 3a aul (o) s salnadd ()
o) IS sl e (1) ) B b Coa (VAVAS T/ YT) B (A0) Bl (Jaiall) 85l 5ald adaa )8 (V)
garda Dl O Lgieh)y D damia Uiy Adsisn 5l ualall Luginall ol dumulal) (aladDU LSk dS5kaa dacl)
e al) gl aSAY Ty ¢ o3l eVl gl by ¢ pasgat o0 Algl ke el (pilliie (i
Cafgall Slllal) 13g) (5< (ALalS Al ALl 3a ellae] o5 3] aihy cadlll b gal )l (Y 13a ilaal Jalsi (V)
AL o Gy Lyl e ol 05 Aall sda a5mg Jla s @l YUe oyl Lgiag ALSH 4B gin
o388 Ll ' sag (sal)) a8 apas Gllall (3gin 4l il o sa Gl sl asl Julaall (1) lsn S
Cali) acglly a8 8 (i) eliad] aes oY) lgabia ) AL salels acy 28y daily £Ske @l sa i)
N o (@l Hlan cumn Sl OHES aal) Gl Gag Al gy dSLa)
O (V011 Balally ¢Sl Sl gilal (e (AVA) Balall Lebiling Bhall 0gilall & (ail) 1agd Qe Y (7)
@bl Saall gl

Yoo dali— (V1) wdxll- (V) g - (V) e 31 4. Y- dsoleudl pglally Ogilall dewalall Als

https://www.iasj.net/iasj/journal/132/issues



https://www.iasj.net/iasj/journal/132/issues

Gl dexl pealy) o0 -“ l -“

LBl el Gl e (VY1) sald) ()

Y e @l Hras e o8 o))< (W)

(") Unido, Op.Cit, p 50.
("") SEC 2 -143 -b - California (USA) Toll Road- Assembly Bill No .680 Chapter (107), 1989.

("%) SEC 2 -143 -b - California (USA) Toll Road- Assembly Bill No .680 Chapter (107),
1989:” the agreement shall provide for complete reversion of the privately constructed
facility to the state at the expiration of the lease at no charge to the state.”
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