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"Punitive compensation in the face of serious violations against the
environment: Study in Addressing the Damage Caused by the Gulf of
Mexico Disaster"
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Abstract:

This research deals with one of the forms of compensation adopted in some
countries belonging to the Anglo-Saxon legal system, especially in the United States,
the UK and Canada. It is called punitive damage(Punitive Damage), where the term
of compensation exceeds the normal function of repairing the damage to an
additional extent that includes the element of deterrence to confront damages of a
social nature in general, including, for example, serious violations against the
environment. Although the idea of punitive compensation is a specialty of the Anglo-
Saxon systems, the growing interest in recent years of international institutions and
national authorities to protect the environment and respond to harmful practices has
fundamentally contributed to the transfer of the idea of punitive compensation in the
sense presented above to other legal systems. The importance of this research is
manifested in the fact that it is considered a departure from the constants of the
traditional function of compensation, which consequently raises the desire of
specialists to discuss it and stand in positions of theoretical development. The
practical application space has also witnessed important developments in this field at
the level of both legislation and the judiciary, which calls for following up on the
position of those bodies on the idea of punitive compensation, specifically in light of
the issuance of some judicial rulings that have provoked a recent trend as a result of
adopting the mentioned idea. On this basis, the subject of the presented research
focuses on what is considered a functional addition to the idea of compensation,
which is transferred from the task of (repairing damage) based on the criteria for
covering its elements represented by lost profit and subsequent loss to another
additional task, which is to deter the actual violator and the potential violator of the
meaning of punishing the wrongdoer, especially in the field of errors that result in
environmental and social damage.

The problem of research is the adequacy of the general rules for responsibility
for the harmful act and their compatibility with punitive compensation. The
jurisprudence has established that the element of deterrence is not one of the tasks of
civil liability, whose function is mainly limited to the scope of compensation for
damage and its reparation as a traditional function of compensation. However, recent
developments, especially in the field of commercial and industrial activity, have
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generated many violations that have caused serious damages that do not stop at
certain limits or clear landmarks, so that they can be covered under the traditional
elements of damage. Therefore, we will work through this research to discuss the
possibility of integrating the penal function with the provisions of civil liability,
provided that it is added to its compensatory function (penalty + compensation) and
not isolated from it, in line with the important jurisprudential and research
discussions raised by the Gulf of Mexico disaster in this field, especially in the scope
of addressing damages with an extended social impact.
Keywords: Punitive Damage, serious violations, damages with social impact,

Element of deterrence, Bunitive fines.
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(*) Geneviéve Viney, Quelques propositions de réforme du droit de la responsabilité
civile,(2009), Da — loz, Paris, p. 2944.
(*) Alexandra Klass, Punitive damages and valuing harm, (2007) (92)83, USA, Minnesota
Law Review, p. 90.
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Gerts v. Robert Welch INC, 418 U.S. 323, 350, 94 S.Ct. 2997, 41 L. ED. 2d 789. 811 [1974].
JAAG (a Y Y cS)Mﬂ\ cz\e:a)ad\ :\.4.'4@.'\3\ J\A cé:l)—s&\ Q_gi\ﬂ\ L,g Lﬁlfud\ L)A;’J‘C‘n ¢dgana Q:ml\ (J.u.x; (’)
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.\ua Yo\Y ‘Lél)’d\
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EeE— ) Ga ol Jrad) digladll 4 ae Gl e ()
(2024/1760) 8 dpescspall Al Al Lliall (L (yo¥) SaY) dumss (50 29 salall o I )Lyl ()
3l oldall Gyl sk (re elew OVErCOMPENSation (sl (8 dallaal) 53 DLd Yo Y £ 43l
alall e lan Ll e ol Badeial) Ciliassadl
“In order to achieve fully the objectives of this Directive addressing adverse human rights
and environmental impacts with respect to companies’ operations, operations of their
subsidiaries and their business partners in chains of activities of the companies, third-country
companies with significant operations in the Union should also be covered. More specifically,
this Directive should apply to third-country companies which generated a net turnover of at
least EUR 450 000 000 in the Union in the financial year preceding the last financial year.
Companies having entered into franchising or licensing agreements in the Union in return for
royalties with independent third-party companies, where those agreements ensure a common
identity, a common business concept and the application of uniform business methods, and
where those royalties amount to more than EUR 22 500 000 in the Union in the financial year
preceding the last financial year, and provided that the company had a net turnover of more than
EUR 80 000 000 in the Union in the financial year preceding the last financial year should also
be required to comply with the due diligence obligations provided for in this Directive....”
(**)Alexandra Klass, Op.Cit, p 91.

(**)Hill v. Eglise de scientologie de Toronto, [1995] 2 R.C.S. 1130 )par. 196(; Whiten v. Pilot
Insurance Co., [2002] 1 R.C.S. 595 )par. 36(; de Montigny v. Brossard )Succession(,
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[2010] 3 R.C.S. 64 )par. 51(; France Animation, s.a. v. Robinson, 2011 QCCA 1361 )par.
236, 242(Requétes pour autorisation de pourvoi a la Cour supréme accueillies )C.S. Can.,
24-05-2012(, 34469, 34468, 34467 et 34466.(available at: 2002 SCC 18 (CanLlII) | Whiten
v. Pilot Insurance Co. | CanLII.

(*")Catherine M. Sharkey, “The BP oil spill settlements,Punitive damages at the segregational
level, and Community deterrence” (2015)2(64), Twentieth Annual Clifford Symposium on
Tort Law and Social Policy - In Honor of Jack Weinstein, 681-710.p1.
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Andreas Kotsakis and Avi Boukli, Transversal Harm, Regulation, and the Tolerance of Qil

Disasters' (2023) 12(1) Transnational Environmental Law 7194,

(") G.J.H. Goossens, The Big Oil Spill: The Market Value Consequences of the Deepwater
Horizon Disaster, Graduation Project Graduation Department: Finance) 2012(Tilburg
School of Economics and Management, p. 15.

(*) Tim webb, "Deepwater oil spill victims, from waitresses to cabbies and strippers, 2010, plead for
BP payouts™ available at: https:/Amww.theguardian.com/environment/2010/jun/20/deepwater-
oil-spill-victims- compensation-bp. the Guardien(20 Jun 2010).

() Catherine M. Sharkey, “Punitive Damages Transformed into Societal Damages”,
Punishment and Private Law, (2022) Law and Economics Research Paper No. 22-23,1-28.
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2) California Transparency in Supply Chains Act2010, NO. 657.
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1) Gerts v. Robert Welch INC, 418 U.S. 323, 350, 94 S.Ct. 2997, 41 L. ED. 2d
789. 811 [1974].-
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2) Gallo et al. v. BP PLC et al., No. 2:10-cv-02795 ]E.D. La. Aug. 20, 2010],
p22-43. Available at: https://www.laed.uscourts.gov/.

3) Hill v. Eglise de scientologie de Toronto, [1995] 2 R.C.S. 1130 )par. 196(; Whiten v.
Pilot Insurance Co., [2002] 1 R.C.S. 595 )par. 36(; de Montigny v. Brossard
)Succession(, [2010] 3 R.C.S. 64 ) par. 51(; France Animation, s.a. v. Robinson,
2011 QCCA 1361 )par. 236, 242(Requétes pour autorisation de pourvoi a la Cour
supréme accueillies )C.S. Can., 24-05-2012(, 34469, 34468, 34467 et
34466.(available at: 2002 SCC 18 (CanLII) | Whiten v. Pilot Insurance Co. | CanLlII.

4) In re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on
April 20, 2010, MDL No. 2179 [E.D. La. 2023].
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