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Keeping in the Contractual Domain in light of
the challenges of reality

Lect.Zahraa Mbrook Abdullah®

Abstract

It is settled in the contemporary civil law that a contract embodies the law
governing its parties, whereby the contracting parties are bound in according
to what has been agreed within its content. Despite the fact that this principle
is being a general rule, a contract's fulfillment must be made in accordance
with the bona fide principle that dominates all civil transactions, without a
need to be stipulated therein. The result of that is if one of the contracting
parties infringes a contract’s clauses, his contractual liability will arise
accordingly, whereby the said party is bound to perform his obligations as
mentioned in the contract, if that is possible. Therefore, the refrain from doing
the stipulated obligation in the contract to pay compensation depends on a
subsequent agreement to be made between the creditor and debtor.

But the law may contain an exception on the aforementioned principal
under which where if the fulfillment of the original obligation stipulated
therein is onerous for the obligator, and will not result to gross damage to the
obligee, the latter is entitled to demand compensation only.

In this article, the aforesaid issues will be highlighted, and a proposal to
develop the current provisions of the Iraqi Civil Code of 1951 will be posed
mentioned therein.

(*) Al-Nahreen University/ College of Rights
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