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The Role of the Will in Determining the Drovision of the Contract
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Abstract

Legal actions cannot be concluded unless being issued by a sound and decisive will.
Likewise, since the will is something hidden, then it must be methods and means for such a
will to be explicit. Psychologically, the will is an internal phenomenon that includes four
stages, even it exists in the soul of the person but it remains merely a psychological fact that
lies inside that soul, at that moment the law deems it not existent and valueless. Accordingly,
it is necessary for such a will to leap out of the soul by taking an external appearance that
leads to its expression, which means taking the intention out of the realm of feelings and
thoughts to the domain of phenomena in order to be perceived by the senses and recognized
by the law. Without such expressions, legal actions have no existence physically and legally.
Evidently, when the principle of the authority of the will entails that the individual can
choose to conclude or not to conclude contracts. However, it must be said that there are
restrictions over this principle in contracting, and according to Islamic law, contracts are
basically legalized according to the need and interest, not for pure worship since created by
the explicit will of the contracting party and its impacts limited by this will under a constraint
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of being in line with the boundaries set by the legislator. Therefore, the will has a major role
in determining the rule of the contract according to the principle of the authority of the will
and the rule of pacta sunt servanda. Yet sometimes, such will has no legal impact for reasons
related to the elements or conditions of the contract and the legislator has a right to a direct
intervention in the contract to change it. Such a role is represented in dealing with the tota]
regulation of the contract and also arranging its effects such as labor contract. Alternatively,
the legislator’s interference may be demonstrated by changing the contract’s provision
indirectly by giving the judge the authority to amend or cancel some of the conditions
enclosed in the contract as a legislator’s desire to restore the economic balance between the
contracting parties. Consequently, we find that the judge has a role to modifying adhesion
contract, and the legislator has granted the judge the authority to intervene the contractual
process to face the fluctuating conditions that give rise to contractual imbalance by
stipulating "theory of emergency conditions” and amending the arbitrary conditions by
reviewing this agreement and then removing justice violations. Finally, we have concluded a

set of findings and recommendat.
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