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Abstract

This research provides a comprehensive analytical study of the tortious
liability for abuse of rights under Iraqi civil judiciary, focusing on the role of
the Court of Cassation in interpreting and applying this principle in the
absence of an explicit legislative provision. Abuse of rights is defined as
exercising a legitimate right in an intentional or grossly negligent manner
that harms others without a justifiable reason, drawing its origins from the
Islamic rule "no harm and no harming," general legal principles, and
influences from French and Egyptian jurisprudence (Sanhuri, 1952, Vol.1,
pp. 587-590; Arabi, 1996, pp. 41-45).

The research problem lies in identifying the precise criteria adopted by the
Court of Cassation to rule on abuse, such as intent to harm, serious
deviation from the economic or social purpose, violation of ethics or public
order, and serious harm versus trivial benefit, while tracing the evolution
of these criteria post-2003 under the influence of the new constitution and
social changes (Al-dJashami, 2008, pp. 78-85; Al-Zubaidi, 2019, pp. 312-
315).

The study employs an analytical-comparative method alongside a
historical approach, examining over forty rulings from the Court of
Cassation, such as Decision No. 585/General Body/1986, which
established the principle as a general legal rule (Journal of Judiciary,
1986, pp. 123-125), and Decision No. 343/Third Civil/2009, which outlined
the four criteria (Journal of Lawyers, 2010, pp. 289-291).

Key findings include: the Iraqi judiciary successfully filled the legislative
gap through a broad interpretation of Article 167 of the Civil Code,
expanding application in property, family, and commercial cases, though
with some inconsistencies in recent rulings (Al-dJabouri, 2015, pp. 445-
450; Researcher, 2024, pp. 45-50). Consequences encompass material
and moral compensation, cessation of abusive acts, and intersection with
criminal liability in cases of malicious harm (Mansour, 1974, pp. 219-230;
Al-Ajili, 2025, pp. 200-215).

Recommendations include adding an explicit article to the Civil Code,
unifying jurisprudence via a guiding manual from the Supreme Judicial
Council, and enhancing comparative jurisprudential studies to address
new digital challenges (Al-Zubaidi, 2019, pp. 380-385; Article, 2025, pp.
20-25)
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