(3 Vn Anly3) Al s gaall )Ll 4 Lo
The Theory of the Borrowed for Criminal Sanction (A Comparative Study)

el Lana Age Jald L aa
OLY) daala — Ol Aug
fadawd57@uoanbar.edu.ig

Yovo afvy @ dall (ol ) Yovo v[ve :éud) Miu

:gaddall

Asiall Aalall Akl Claa & ey G2 (50 asehe (Ao Belua) Al da i<
eh¥1s Gansyil) ageail) Jalat aas Lgad Cand) ol (62 ((3latnal) iliall & sall) 585 A5l
gordial) adiny bl Lt by A AT Laily el 8131 Lghomg yae ol 5,58 Lgil cdagad)
Gl e dlee HUT i Aliiaee e Ayl aady (el Augialls dald 8ygaa El
i) Slady) (8 Jham dass Laapdn e Guiady ehall 0 Garals (A Slsilly eyl
das Lgie g ydall Lol Lavie i9il8 5 5gaaS jlatiaall dgiall Heliws 3 ¢ an il SLeai@y )y
sacld oyl alell Ahall Gsilal) Gaseal ) o) o A0 dajad Tl 550 Lsie ) Ayl
) ol gl pelaa¥) phall als ) s e ol ma pat e dlyy dale Gl
Cuinty Aalally Lalall hall pasaill o cnlil) e b aged L) LS e ptianal) o il
b il Lo ¢ el Adles Cpaniay Loy ragedlly Galll ST Ahall saclly calaladlly oLiadll
Aalig dale acld M Adhal) acleall sy el

el Aungie o i) aaiel 3 clangiip Salas Akl sda el ) Aadl o3a Caagsy
sy Ly yany Ghadl (o8 dpaa il Cadlgall o dlially calayodill ail) Jodasl) o
o Cligiall G813 eloa aaly GUa 8 AV 03gy Al 8 el Cilanydnl) o i€y oSl
Bl (3l Lok Lan dolee LIS B (aguaill s3g] Sl Gadail) (<) cdalal] cpl gl
fo Calaiy kil b CDEAYYy Gelll Ll QL i 8 (0] dugie 2 DY) pe 1)
e ol o) Al Y Aol ede () Caall A gl i) ] Cum o(aneliilly duepall) (glase
oail) 5o hw dusiall jrae oY adla 8 Lala ai ed oeSall o o cddlial) dueyal) T
Lol b 8 8ol Aihall (e gail) Crinag Lgilbye dlae 2y (63 L) a0l

dngig o ealll LS aiag oanpdill Sladl lghiad 8 Alaill cilulag) 558 wsill s ey
el 3 A5 pa Baniesall allyall Agalse (o gl Sy iy pill 3l g Alind) Aloed
caraall dadll Bygdad an dogiall s laa paey (pldll (il LeDlal 3leis clali) Ll dass
Y Yo gl Ol — (V1) - (V) g - (V) 3l -1.4- dwlud! pglatly Ogilall Awslall alome

https://www.iasj.net/iasj/journal/132/issues



https://www.iasj.net/iasj/journal/132/issues
fadawd57@uoanbar.edu.iq

AIA- (ka0 Buolys) Bl jad! Asgdall 5ylanudl s las
(Blaicaall Al dugiall) of (N ol palds Labidg (lal) Gans b Sl 3adiil) digeas
A3y Jalgin pagi o daydi Baaiieg ASulaie dulie dashiie eliy A Lgie (e Y Ly 8l I
g - haalill (8 Gl (gl (993 Jgad Anualy Aumayi A8 L ciuilia Jliad Canyat Lgdnlal
Lleal) e cpaaleall daall claniose dgalse o3 Lgiig pe o BAEYL BT o ik Ao ganas Gun)
dliadly aval 6 Canlilly due )il falae dleny Cpegiall L) ilileall e

L) Gal) daapil) il Al dsial) Bylaial] Al dalidall clall)

Abstract:

This study examines the concept of the borrowed penal sanction (also referred
to as borrowed criminal punishment), which is deeply rooted in the general theory of
penal sanctions. Through an analysis of legislative texts and jurisprudential
interpretations, the research demonstrates that this concept is more than just an
interpretative tool. Instead, it is a genuine legislative and drafting technique
employed by lawmakers to define certain forms of criminal punishment. It functions
as an independent subsidiary theory with significant legislative and judicial
implications, contributing to the establishment of elements of punishment and the
achievement of legislative goals, such as textual brevity. A borrowed sanction is
established when, instead of prescribing a new penalty, the legislator explicitly or
implicitly refers to an existing sanction stipulated for another offence, or relies on the
general provisions of criminal law to establish a rule of broader application. This
approach is usually justified by the similarity of the social harm caused or the
similarity of the legal structure of the two offences. Furthermore, it helps to prevent
inconsistencies between general and specific penal provisions, reduces ambiguity
and ensures the coherent application of criminal law. It also facilitates the
classification of penal norms into general and specific categories.

This study adopts a comparative methodology combining textual analysis of
legislative provisions with an examination of legislative approaches in Irag, Egypt,
France, Syria and Kuwait, to establish and critically assess this theory. The findings
reveal widespread adoption of this mechanism in the penal codes and special
legislation of these jurisdictions. However, its judicial application has raised practical
challenges, particularly with regard to the phrase without prejudice to any stricter
penalty (or notwithstanding any heavier penalty), as this can introduce ambiguity and
lead to inconsistent interpretations that potentially conflict with the principles of
legality and proportionality.

The study concludes that the theory of the borrowed penal sanction is
compatible with the principle of legality, as the source of punishment remains the
legislative text itself, which defines its scope and prevents unlawful analogy. In terms

Yo Yo Jg¥ Ggsls — (V1) bl - (Y) ¢ - (Y) e 31 -1 .- dewlewd! aglatly O gilall dwslall Azs

https://www.iasj.net/iasj/journal/132/issues



https://www.iasj.net/iasj/journal/132/issues

le @l ez slge Jiold o.a ‘A'IA'
of evaluation, the theory offers notable advantages, including enhancing legislative
conciseness, avoiding textual redundancy, unifying penal policy, filling legislative
gaps and providing lawmakers with flexibility in addressing emerging crimes.
Nevertheless, it has also been criticized for potentially undermining legal certainty,
failing to ensure proportionality between crime and punishment, and creating
difficulties in judicial application.

In conclusion, the study asserts that borrowed penal sanctions are an essential
legislative tool for establishing a coherent and effective penal system. However, its
effective use requires clear legislative drafting, well-defined application criteria, and
adequate judicial training. The research also recommends making use of the flexibility
of this mechanism to address contemporary criminal phenomena, while ensuring that
the fundamental rights of the accused are safeguarded and that the principles of
legality and proportionality in criminalization and punishment are upheld.

Keywords: Theory of Borrowing, Criminal Sanction, Legislative Gaps, Legal Basis.
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1) Gean Pradel" Introduction, Droit Penal General™ Edition 1973 ET 1984.
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