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Abstract: The trade in human biological materials constitutes one of the most complex
contemporary legal issues, due to the legal challenges it raises concerning legislative
jurisdiction, particularly given the cross-border and international nature that such
transactions often take on. This is largely driven by shortages in many countries and
legislative disparities that either permit or prohibit dealings in these materials.
Given the ethical and legal sensitivities surrounding such transactions, contracts for the
transfer of human biological materials represent a particularly intricate and precise area.
These contracts typically involve the transfer of samples, tissues, or cells from the human
body, which leads to an overlap between civil law, public health legislation, human rights
protections, and medical ethics. This confluence poses a significant challenge to

traditional legal frameworks—foremost among them, the rules governing conflict of
laws.
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@ Mathias AUDIT, Bioéthique et droit international privé, RCADI, Vol. 373, 2014, n°156, p.319.
@ Art L1232-1 du code francais de la santé publique.

®) Mathias AUDIT, op.cit, p.319.

“ Mathias AUDIT, précit., p.317.
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© Muriel JOSSELIN-GALL, BIOETHIQUE, Rép. internat. Dalloz, Octobre 2011, n°29 et 40.;
Konstantinos A. ROKAS, L’ASSISTANCE MEDICALE A LA PROCREATION EN DROIT
INTERNATIONAL PRIVE COMPARE, Thése, Université PANTHEON-SORBONNE (Paris 1), 2016,
p.174 2 177.
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@F. Bellivier et Ch. Noiville, « La circulation d’éléments et produits du corps humain: quand la propriété-
exclusivité occulte la question de 1’accés », RDC, 2008/4, p. 1357.
@ Mathias AUDIT, précit., n°161, p.333.
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@ Mathias AUDIT, précit., n°161, p.320.
@ UNESCO. Universal Declaration on Bioethics and Human Rights. Paris: UNESCO, 2009.=
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Council of Europe. Convention for the Protection of Human Rights and Dignity of the Human Being with

regard to the Application of Biology and Medicine (Oviedo Convention), ETS No. 164, 4 April 1997.
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®) European Court of Human Rights, S. and Marper v. the United Kingdom, Judgment of 4 December
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Transplant, vol. 14, 2009, p. 120-123.

ALNAHRAIN JOURNAL OF LEGAL SCIENCI Vol.27(NO. 4 / P2) December 2025
https://journal.nahrainlaw.org law@nahrainuniv.edu.ig
337



https://journal.nahrainlaw.org/
mailto:law@nahrainuniv.edu.iq

A3 gl o glall cy pgdll Aldaa Yo Y0 Jg¥) (yglS YY calaall / AN £ 5ad) /¢ caedf

Cufts saclall o3ag . AT (silE (g dme Gailin Yy cpaiiall aagll g elac¥) delyy olSe (sl . Yl
S s el OlSe e ol i el OIS ol (g Al 8 il jeaie ang ol s Gl
e 3] (ilaBl sy celiacWh g5l (g A Soan Y comldl) Algy B 4nalE) Jae o aihage
Ok % ) slam Y ey K g
Sl Ol Glase gl OSe G5l Gudail dudia Aot 6 panal) deal G5l il Gl ol ¢l
ol Al s (5131 Bacluar Sl ) anyll il sl iy inl ol 8 eliac¥) delyy o) 3] cpalal
ol dual ol (i e Tl QLS Y cyan gl puag epdiy clagiing vie oollal) (ylgd - sl
CilgeY dalay Ganall 05 Ol ¢ guanll del)y dddee shal Synad csliacY) g3l Laalls HaY) 18y . sl
(50l asllay ailg

Ly cslme ¥l del) olSa (b oanl G5l Gubi jaain ¥ il popeaill (e ¢l 138 Lilgd by
() ina L) Gl Baie g b 3l e Galall Joal) sl il e
pid) algall paeai Alla A el g coliach ol cilatie CulS elpe Lpad) lgall Joall Jail) Alls b L)
S5l Ul o Al agandl e dsall a8 ASyag L 5aT Al (e Waalyialy e cleaatiad 31 Al (e
22 (Bl By Addadll bl bjaas Al AlaY) Gadlill ahy dape dgiell e dibiie glsib (ke
(Aayg dals 4330y dalley AV ¢ gumall Jealivg lgans (lals ol dale cdegiie Cluge Jaam Y alull
(iagdedl doull Jla sa LS
Gy ol e g LY ol Jlania) Yol ¢ Jsally bl Gugiedl e i) slgall Jol o
G agaall e S Alasall e Wi (6 et Johll (ya (Aiglall Aalil) (e o oY) Anjall 038 e
VAAS Gle ddsal) slaill A Cyaal et oo p cilaill b A55all o2 Jualy el 2 Lo Ja olas
Gy (Aplaia) dilae 4558 U8 e Wlaia B lgle Joanll 5 oyl Lalds 220y laty gl laylat areay
g 050 458 )
Balall g Ul s po gl cilatl) e dplad) dlsyall Ao gadail) Canlll Ol paat (3 peants La Ayl
oyl

@ B. S. Padilla, « Regulated compensation for kidney donors in the Philippines », op. cit. p. 120-123.

@ Mathias AUDIT, précit., n°166, p.322.

®) B. S. Padilla, op. cit. p. 120-123.

@ C. Labrusse-Riou, « Human biological materials between civil, trade and health law:ethical,
anthropological and legal implications of conflicts of law system »,

dans Altruism Reconsidered: Exploring New Approaches to Property in Human Tissue, M. Steinmann, P.
Sykora et U. Wiesing (dir. publ.), Ashgate, 2009, p. 201-208.

®)Sentence CCI no 5617 (1994), JDI, 1994. 1041. Note Mathias AUDIT, précit., n°168, p.323.
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@ Dicey, Morris and Collins. The Conflict of Laws, 15th ed. London: Sweet & Maxwell, 2012.

@ Mathias AUDIT, précit., n°166, p.322.

®) C. Deplagne, Les contrats internationaux portant sur les éléments et les produits du corps humain,
mémoire Master Il Contentieux international et européen — Université Paris Ouest Nanterre La Défense,
dactyl., juin 2012, p. 15.

® A. Mezghani, « Méthode de droit international privé et contrat illicite », Recueil des cours, tome 303
(2003), no 303, p.324.
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@ Mathias AUDIT, précit., n°173, p.325.

@ C. Deplagne, Les contrats internationaux portant sur les éléments et les produits du corps humain, op.

cit, précit no 27-28.
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Tribunal administratif de Paris, 21 janvier 2003, n° 0207626/6, Association Alliance pour les droits de la

vie, Revue de I'Actualité Juridique Frangaise. http://www.rajf.org/spip.php?article1508

® Mathias AUDIT, précit., n°176, p.326.; Cour administrative d'appel de Paris, 3¢me Chambre -

formation B, du 9 mai 2005, 03PA00950, mentionné aux tables du recueil Lebon.
®) Mathias AUDIT, précit., n°178, p.327.
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@ loi du 28 juin 2002 dont Dintitulé est Gesetz zur Sicherstellung des Embryonenschutzes im
Zusammenhang mit Einfuhr und Verwendung menschlicher embryonaler Stammzellen (Stammzellgesetz
— StZG), BGBI 2002 1, S. 2277.

@ 3. Halliday, « A Comparative Approach to the Regulation of Human Embryonic Stem Cell Research in
Europe », Med. L. Rev., 2004, vol. 12, p. 60-61.

®) s, Halliday, « A Comparative Approach to the Regulation of Human Embryonic Stem Cell Research in
Europe »,0p.cit,p.61.

“ Mathias AUDIT, précit., n°182, p.328.

®p, Lagarde, intervention au cours des débats du 23 mars 2001, TCFDIP, 2000-2002, p. 74.
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@ M. Josselin-Gall, v° « Bioéthique », Rép. int. Dalloz, octobre 2011, no 42.
®) En ce sens : C. Deplagne, op. cit., p. 22
“) Mathias AUDIT, précit., n°187, p.330.
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