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Abstract

It can be said that the theory of emergency circumstances is
related to the history of the emergence of contractual obligation.
Although the contract is the law of the contracting parties and that the
contracting parties are obligated to implement the contract),
sometimes something happens that is beyond the ability of the
contracting parties and cannot be prevented or limited, such as natural
disasters such as floods, earthquakes, volcanoes, and human disasters
such as wars, for instance. In these conditions< an economic collapse
becomes inescapable that the contracting parties cannot avoid.
Therefore, they must apply the theory of emergency circumstances to
confront this unexpected change, which the concerned person is
unable to confront, and implementing the contract would be a difficult
obligation that would be unable to handle . It can be said that there is
no law that ignores this theory, even if it initially rejected it and did
not approve of it, but in the end it was forced to implement it, as
happened in European countries such as (France, Germany, and ltaly),
which strongly rejected the theory of emergency circumstances and
believed that the contracting party must commit to implementing the
contract. That part is the one who agreed to the contract terms without
coercion and with his own consent. However, after the First and
Second World Wars and the devastating collapse that befell the
economies of the countries, these countries found themselves forced to
implement the theory of emergency circumstances and pull
themselves out from the collapse. It can be said that even if its
implementation occurred late, in the end they approved it. This is
similar to the case of Egypt and Iraq. Although they applied it at the
end of the forties and the beginning of the fifties, they adopted it
because they found themselves faced with an inevitable necessity to
work according to this change. If we examine the Islamic law, we find
that the Holy Qur’an has emphasized this theory since its revelation. It
has called for neither harming nor reciprocating harm« not burdening
oneself except what it can bear without burdening or restricting the
contracting parties. There are three circumstances in the Islamic law:
taking three forms first the excuse, second the fluctuation of the value
of money, and the pandemic. All of them are beyond a person’s ability
and cannot be prevented. Therefore, the theory of emergency
circumstances is resorted to in order to overcome the injustice,
damage, and unfairness that may befall one of the contracting parties.
Finally, it can be said that all ancient and modern laws and
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jurisprudence have agreed in one way or another on applying the
theory of emergency circumstances.

Keywords: emergency and pandemic circumstances, excuse, Islamic
jurisprudence and civil law
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