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Article Information Abstract
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Received: 19/7/2025  Regsearch Idea: this research is concerned with studying the
Accepted: 16/11/2025 ny]lity or annulment of the contract, in conformity with the new
Published: 25/12/2025 French law of the contract, issued according to the ordinance n°
_ 2016-131 dated February 10, 2016 concerning reforms of the law
Corresponding: of contract, general regime and proof of obligations. The nullity
Younis 5. Ali of the contract is categorized into absolute and relative nullity.
The same is true for the Iraqi civil law No. (40) of 1951 which
Keywords: regulated also the nullity of the contract. But neither did the Iraqi
Absolute nullity, law adopt the dual classification of the nullity, nor did it embrace
relative nullity, the notion of the relative nullity. Rather it adopted the notion of
retroactive effect, the suspended contract. Because of being influenced by the
retroactive impact, Islamic jurisprudence.
public order. Objectives: The benefit of the Iraqi civil law from the principle
of the enforceability of the confirmation of the null and void
contract by relative nullity only against the parties confirming it,
in the case of the multitude of the parties entitled to bring an
action or file the annulment lawsuit. And the unenforceability of
the contract against the remaining parties entitled to bring the
action, who retain their rights of setting up the action of
annulment.
Methods: This study has adopted the analytical comparative
research methodology of legal research.
Results: The above-mentioned principle is the most important
finding the study has reached.
Conclusion: The research emphasizes the importance of the
principle of the enforceability of the confirmation of the null and
void contract by relative nullity only against the parties
confirming it.
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(9) Corinne Renault-Brahinsky, Droit des Obligations, 16° édition, Gualino, 2020, p.95.
(») Section (1178/1) (Un contrat qui ne remplit pas les conditions requises pour sa

validité est nul. La nullité doit étre prononcée par le juge, a moins que les parties
ne la constatent d'un commun accord).

(®) Stephanie Porchy-Simon, Droit Civil, 2° anée. Les Obligations, 10° edition,

Hypercours & Travaux dirigés, Dalloz, 2018. p.169.

(*) Francois Terré, Philippe Simler, Yves Lequette, Francois Cheénedé. Droit Civil. Les

Obligations. 12° édition. DALLOZ. 2019. p.169.
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Paris, 1991. p.91.
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contract law after the 2016 reforms. Hart Publishing Oxford. 2017. p.3609.
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(*) Section (1178/2) (Le contrat annulé est cense n'avoir jamais existe).

(%) Gérard Légier. Droit Civil Les Obligations. Treizieme édition. DALLOZ.1992. P.46.
(%) Stephanie Porchy-Simon, op Cit. p.192.
(*) Section (1180/1) (La nullité absolue peut étre demandée par toute personne justifiant

d'un intérét, ainsi que par le ministere public).

(®) Philippe Malaurie, Laurent Aynés et Pierre-Yves Gautier, Droit Civil. Les contrats

spécieux. DEFRENOIS, Edition juridique associées. 2003. p.174. see also Francois
Collart Dutilleul et Philippe Delebecque. Contrats Civils et Commerciaux . 6°
edition. Dalloz. 2002. P.43.

(®) Gérard Légier. Op. Cit. P.46.
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o= D (Cass. com., 23 octobre 2007, n° 06-13979) duwiyill (il daSas oS ()
Frédéric Buy, Op. Cit, p.86.
Ll Lag oopal) aall byt cp A5lpally A5l pe eatad) duylas 8 Jasesll caSal) dinall 2 22 ()
Ay s aalal) A5d kel il & Jg¥) el ¢ Bhall gad) Gelally Sl 4al)
LA La N ATY la

Journal of Nineveh for Legal Studies. Vol.2, No.5, December 2025 (27-70) A
E. nulawj@uonineveh.edu.iq P-1SSN: 2957-7721, E-ISSN. 3078-6274



mailto:nulawj@uonineveh.edu.iq

Yove Jo¥ sils o amal) o F alaall (A gSAN bl yall g giui Al aa

Gl pail) ehan) Ao AV clla Y LdaY) [adlid daall Jas e A AN Y Ll
oo lsige abpa & gy o8 136 ¢ aall Caghoal) Siall G pually miil) o 85300
s G any Al i lag el 13w ol aay ol (g e BaY) Ga 4l e Bla)
Jal) QS L elger bl Capeailly (& Cjlay Craned) L) o5 ol 3y claygra
AL Bl e Tgiga (15K ¢ Jguadll dayu g3l Gllall aal Cagioal) iad) N dasaill;
Blal o ciigy ofl o ) (sl sasng i Capuaill 1a o e pel) lad
DU Caggall dall 8 Ll .5l 2 V] (gridall ) el dSle Jain D el
Ll of ol Y1 Lasee g 53LY) asae (o e Silaiall 8aly) i 1) opail) ol Lalal)
g o yuatll of alall f ol Y1 e o)) il (e Aabiadd sball Cigid ¢l
S 5 el lgge daall shadl ) of (e s I (V78) 8ol e Y1 855
Cui ) oSY) il gl aall Jlgh aas dall iy of Blall Sla e ol Lle
Oe lbyat by o 4l IS aal 136 cohan of 4l 4l LS el Gl gl Jalall
O b onnll Sl s () Lgale)s s laaag us Wi Ol ) 4d) i)
Jlaxind 5331 sae e e diah) ol (3 8Ll asg . (lghesd (e ad) ol
Ll i o) olSY) g ) iy e Leibpm oy Led] 206 Dl =il BlaY) ba
Sial) (i o il o BlaY) Sl el g al @) sslalls ()l Calassl

) pany 3L 180 rad s of aly SUL peaid el Cunn Jlg) ae

AAG G il Hias Oz DU delall dylail) slea g0 .0 ()
) Ol B AlENT AR 3 el L i) ade desas (9K AL de g el sl ae L0 ()
.\\ou.a .é.l\.u JM.\G L;bd\

va Journal of Nineveh for Legal Studlies. Vol.2, No.5, December 2025 (27-70)
E. nulawj@uonineveh.edu.iq P-ISSN: 2957-7721, E-ISSN: 3078-6274



mailto:nulawj@uonineveh.edu.iq

s ) e iy L0 dole A gal) A gilal) U g A 6 g dal) oUay

Gl allaal)
el sl O gilal B skl ¢S (allad
1A lend) sl Gailiadlly pawijil) Saall el A diall (Dl audy
ealaall dasgies Sl Pl Ly ay Al Lans a5 1Ml Lfliall) dand) Yl
(Le Principe de la Nullit¢  JAladll SUadl fad aady (gilly cuaal)
adxie (Ll deal) IS 13) oalie Vil ) s @ 48 (g quils =)k Judiciaire)
COUall eliadll e oSa jsia ) se5 ) dalall o Ld Olal dgage s
Salaaly bl s e LG o) Jeall Jslaall 138 e clgadl) Vsa Cunng
gage sam a8 2l N (Ligild sagag pacg daall (o e A<l 2 2l Py
O VI ety elusing calylY) sl 44 ¢ 2354 (Apparence de contrat) aUall
sl Badly Gllaall Pllad) Cua (e Ciling 23l (Blay aSall (8 &l s
byl gy el Doy e Gl Jo Lplll jen peaiy gladd) (i) i
090 0aSi aill (Pl b L) L(Nullité de Droit) ¢l ses (Sadl 5<ss
3siall slE e (VIVA) 8L e 16V 8aal) aSh a8y . DUl shaill 3 aalil
(Mady o= o paldl) Je ag) o e cuaig Taadl @lly e sl syl
el Ol g5 OIS Laga 43l ) BLEY) aats () (gt GUEVL DY) ity ol Le
) (Nullit¢ Automatique) Lalal WUy ()5S of (S ¥ a3lé lapeas o Tallas l<
Giaill Slad sSa jsaia e Y s e Sl (g )T iy o (DUl oK Y )
Y (Declarative) 1aalS ;s< saall (Say sleall Sliadl) 2ol of V) LSl (e
«(De Plein Droit) ¢;siall 5a ¢l <3 LSy e (DUl oY . (Constitutif) Lidie 05
(L'obligation de Constater du  SUadl (e @il Wpll aldll e msg

W Frangois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. op Cit. p.612.
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@ Alain Bénabent, op Cit. p.91.

® Corinne Renault-Brahinsky, op Cit, p.96.
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W Frangois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. op Cit. p.650.

@ Alain Bénabent, op Cit. p.) ).
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W Francois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. op Cit. p.661.

@ Boris starck, Henri Roland et Laurent Boyer. op Cit. P.749.

) Francois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. op Cit. p.661.
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@ Corinne Renault-Brahinsky, op Cit, p.96.

@ Section (1174/Y) (La nullité est relative lorsque la régle violée a pour seul objet la
sauvegarde d'un intérét privé).

®) Francois Collart Dutilleul et Philippe Delebecque. Contrats Civils et Commerciaux.
6° edition. Dalloz. 2002. P.128.

@ Frangois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. op Cit. p.617.
) Annick Batteur. op Cit. p.95.
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Premiére: Les Livres de droit:
1- Alain Bénabent. Droid Civil Les Obligations. Troisieme edition. Montchrestien Paris.
1991.
2- Annick Batteur. Droit Civil Des Obligations, Les Annales Du Droit. DALLOZ. . 2017.
3- Boris starck, Henri Roland et Laurent Boyer. Obligations 2. Contrat. Quatrieme edition.
Litec, Libraire de la cour de cassation. Paris.1993.
4- Corinne Renault-Brahinsky. Droit des Obligations. 16° édition. Gualino. 2020.
5- Francois Collart Dutilleul et Philippe Delebecque. Contrats Civils et Commerciaux .
6° edition. Dalloz. 2002.
6- Francois Terré, Philippe Simler, Yves Lequette, Francois Chénedé. Droit Civil. Les
Obligations. 12° édition. DALLOZ. 2019.
7- Frédéric Buy, L'essentiel des Grandes Arréts du Droit des obligations, 7e édition,
Guliano éditeur, 2016.
8- Gérard Légier. Droit Civil Les Obligations. Treiziéme édition. Dalloz-Sirey.1992.
9- Philippe Malaurie et Laurent Aynés. Droit Civil. Les contrats spécieux. DEFRENOIS,
Edition juridique associées. 2003.
10- Stephanie Porchy-Simon. Droit Civil. 2° anée .Les Obligations. Hypercours & Travaux
dirigés. Dalloz. 2018.
Deuxieme: Les Droits
1- Code Civil Francais.
2- Ordonnance n°® 2016-131 du 10 février 2016 portant réforme du droit des contrats, du

régime général et de la preuve des obligations.
Troisieme: Les Réseaux D'internet (Les Réseaux informatique).
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almasdar biallughat alearabiati. 'a. alkutub alganuniatu.

1. da.'ahmad salman shuhayb alsaedawi wada.jawad kazim jawad simusmi. masadir
al'iiltizam dirasat mugaranatan bialgawanin aldiyniat walfigh al'iislamii. altabeat
althaaniatu. manshurat zayn alhuqugiati. bayrut.2017.

2. da.nur sultan. almujaz fi masadir al'iiltizam. 'iinsha’ almaearif bial'iiskandariati. 1996.
3. da.jaefar alfadli, alwajiz fi aleuqud almadaniati-al'iijari-almugawalat dirasatan fi daw'
altatawur alnaajih wamueazazatan bialqararat altijariati, almaktabat alganuniat
baghdad, 2007.

4. da.hasan ealii aldhununa. 'usul alialtizami. matbaeat almaearifi. baghdad. 1970.
5.da.darie hamad. alkhayriat aleamat lilialtizamati. algism al'awala. masadir alialtizami.
maktabat alsinhuri. birut.2016.

6. di.sabri hamd khatiru, almustagbaliat aleamat lil'iiltizam bimasadir al'iiltizam
mugaranat mugaranati, altabeat althaaniati, hatrik liltawzie walnashri, 2024.

7. da.eabd alrazaaq 'ahmad alsanhuri, alwasit fi sharh alganun almadanii, aljuz' al'awala,
nazariat alailtizam biwajh eami, masadir alailtizam aleaqdi-aleamal ghayr almashruea-
alathara' bila sabab-alganuni, munsha'at almaearif bial'iiskandariati.2004.

8. da.eabd almajid alhakim. almujaz fi sharh alganun almadanii. aljuz' al'awal fi masadir
alailtizami. mae lilhusul ealaa alfigh al'iislamii. sharikat altabeat walnashr al'ahliatu.
baghdad. 1963.

9. da.eabd almajid alhakim. alwasit fi nazariat aleagda, mae almubtadi walnatijat bayn
nazariat alfigh algharbii wama yugabiluha fi alfigh al'iislamii almadanii almadanii. aljuz'
al'awal fi eaqd aleaqdi. sharikat altabeat walnashr al'ahliatu. baghdad. 1967.

10. da.eabd almajid alhakim waeabd albagi albakri wamuhamad tah albashir. alwajiz fi
nazariat alailtizam fi alganun almadanii aleiragii. aljuz' al'awala. masadir alailtizam .
wizarat altaelim aleali lileulumi. baghdadu, 1980.

11. du.eisamat eabd almajid bakar. alkhayriat aleamat lilialtizamati. aljuz’ alawla.
masadir alialtizami. altabeat alawlaa.aldhaakirat lilnashr waltawzie. baghdad. 2011.

12. du.mistafaa eabd alhamid almueadi, alwajiz fi ganun aleuqud alfaransiat aljadid sanat
2016 wataedilatuh alsaadir bialganun 287 sanat 2018, dar alnahdat alearabiat algahirati,
2020.

13. di.mundhir alfadal. alwasit fi sharh alganun almadanii. dirasat mugaranat bayn alfigh
al'iislamii walgawanin almadaniat alearabiat wal'ajnabiat mueazazatan bara' alfigh
wa'ahkam algada'i. manshurat aras. arbil. 2006.
bi. majmueat allaeib algada’ 1. ‘iibrahim almushahidi. muein almuhamina. ealim alkutub
alhadith al'urduna. 20009.
ta. algawanin - alganun almadaniu aleiragiu ragm (40) lisanat 1951. lilhusul ealaa:
almasdar biallughat alfaransiati.
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- John Cartwright & Simon Whittaker. The Code Napoléon rewritten, French contract law
after the 2016 reforms. Hart Publishing Oxford. 2017.
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