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The role of the national judge in resolving
international private disputes

Assist. Prof. Dr. Samah Hadi Mohammed®

Abstract

The national judge has an important role in resolving disputes with a
foreign element. This role is more difficult than the role played by the judge
in resolving national disputes in all branches of private and public law, In
disputes that fall within the scope of the branch of private international law,
he must study the incident and adapt it, then subject it to one of the categories
established in his national law, then attribute it to the applicable law. The
matter becomes more complicated when the attribution rules refer to a foreign
law, so he must search for the substantive ruling in that law despite his lack
of familiarity or knowledge of it , The matter may become complicated when
the jurisdiction is referred to another law in accordance with the principle of
referral. We find that the judge’s powers here are like a double-edged sword.
They have a positive side, which is granting the judge discretionary power
to resolve these disputes, and a negative side It is the fear that the judge will
exploit these powers in a way that makes him tyrannical in making decisions
and issuing rulings, especially in light of the absence or deficiency of a
legislative text, starting from the classification of facts and ending with the
application of the law to which it has jurisdiction.

Keywords: foreign law, national legislator, rules of attribution, powers of
the judge
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