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Abstract

This research examines contractual balance in government
construction (public works) contracts from the perspective of Iraqi
commercial and civil law, emphasizing its central role in ensuring
equitable allocation of obligations and risks between the public authority
and the contractor while sustaining efficient project execution. The
research problem arises from multiple structural and procedural
challenges in Iraq’s contracting environment, notably: overly complex
contractual drafting, ambiguity in certain clauses, delays in payment of
certified entitlements, weak enforcement and oversight mechanisms,
fragmentation of regulatory competencies, fiscal and tax pressures, and
price volatility disrupting contractual equilibrium. The study aims to:
analyze the impact of commercial legislation (especially the Iraqgi Civil
Transactions Law No. 40 of 1951 and the Government Procurement Law
No. 54 of 2014) on contractual balance; diagnose legal, procedural, and
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financial impediments; elucidate the operative role of good faith, pacta
sunt servanda, hardship and renegotiation doctrines; and evaluate
mechanisms of financial rebalancing and contractual risk management.

A descriptive—analytical methodology, supported by selective
comparative insight, was adopted through: systematic literature review,
doctrinal legal analysis of core statutory provisions, and interpretive
application using quasi-real case modeling, supplemented by academic
and institutional studies. The analysis reveals that while the formal
normative framework provides a structural foundation for balance, a
persistent implementation gap remains—rooted in bureaucracy, limited
transparency, diffuse oversight mandates, underdeveloped dispute
resolution pathways, delayed responsiveness to economic fluctuations,
insufficient institutionalization of financial rebalancing, and weak
integration of proactive risk management tools (such as adaptive
scheduling, calibrated guarantees, and digital contract intelligence). The
study finds that inserting standardized adaptive and hardship clauses,
formalizing disciplined renegotiation triggers, linking disbursements to
digitally audited performance milestones, and deploying integrated e-
procurement and contract life-cycle platforms materially strengthen
relational stability and reduce dispute incidence. Moreover, financial
rebalancing is shown not merely as a compensatory step but as a
continuity-preserving governance instrument, while good faith
operationalizes through data transparency, reciprocal disclosure, and
documented variation protocols.

The principal contribution lies in proposing a multidimensional
framework comprising: (1) a legislative axis to refine exceptional
adjustment provisions; (2) a governance axis to rationalize oversight
allocation; (3) a procedural axis to streamline contracting cycles; (4) a
financial axis to embed dynamic price and cost recalibration tools; and
(5) a technological axis to establish a unified national digital register for
government contracts. The findings underscore that achieving contractual
balance reduces systemic risk, enhances public expenditure efficiency,
restores contractor and investor confidence, and supports broader
economic development objectives.
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