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Abstract:

The oath of “Qasama” is considered one of
the legal means adopted by Islamic juris-
prudence to prove intentional murder in
the absence of conclusive material evi-
dence. It is used as a supplementary meth-
od that relies on the oaths of the blood rel-
atives to establish the accusation. However,
modern positive laws, including Iraqi law,
have not adopted Qasama as a primary
means of proof; instead, they have leaned
towards relying on scientific and forensic
evidence, such as forensic reports, digital
evidence analysis, and modern investiga-
tive techniques. This research addresses the
concept of Qasama, its jurisprudential and
legal dimensions, and its compatibility with
modern principles of criminal evidence by
analyzing the position of Islamic jurispru-

dence in comparison to positive laws, with
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qasama and comparing them with positive
laws, particularly Iraqi law.

Keywords: intentional murder, qisas (retri-
bution), Islamic jurisprudence, Iraqi penal

law, human rights, criminal responsibility.
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a focus on Iraqi legislation and its align-
ment with global legal systems in proving
intentional murder, and the impact of this
on achieving criminal justice. The research
problem is manifested in the conflict be-
tween jurisprudential rules that accept Qa-
sama as a means of proof and positive laws
that require the existence of conclusive ma-
terial evidence. There is also a challenge re-
garding the compatibility of Qasama with
the principles of modern criminal justice,
which rely on judicial certainty based on
evidence. Among the most significant chal-
lenges, we find the absence of explicit texts
in some laws regarding the possibility of
using or rejecting the oath (qasama), which
creates a disparity in judicial interpreta-
tions, alongside the issues related to its ap-
plication in societies that rely on modern
judicial systems. The research poses the
main question: What is the legitimacy of
the qasama in proving intentional murder
according to Islamic jurisprudence, and
how consistent is it with modern positive
laws, especially in Iraqi legislation? It also
branches into questions related to the evi-
dentiary value of the qasama, the restric-
tions imposed by legal systems on means of
proof, and the possibility of reforming the
Iraqi legal system to achieve a balance be-
tween Islamic jurisprudence and modern
legal developments, while considering the
ethical and social dimensions in criminal
legislation. The research relies on a descrip-
tive-analytical approach, reviewing the le-

gal and jurisprudential texts related to the
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