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Abstract
Mu‘étéh sale is a contract based on mutu-
al consent without requiring verbal formu-
lation or formal documentation, making it
a subject of extensive legal and jurispru-
dential debate. While its simplicity and
ease of execution make it widely practiced
in everyday transactions, it simultaneously
raises challenges concerning its enforce-
ability and the immediate transfer of own-
ership. In Imaml jurisprudence, Mu'atah
sale only permits the use of the sold item
but does not immediately transfer owner-
ship unless additional evidence establish-
es contractual commitment. In contrast,
Hanafl jurisprudence considers it a bind-
ing contract that transfers ownership upon
exchange, without requiring verbal articu-
lation. From a legal standpoint, some civ-
il systems, including the Iraqi Civil Code,
adopt a flexible approach by recognizing
Mu'atah sale as a valid contract while im-
posing formal registration requirements for
certain transactions, such as real estate, to
ensure ownership stability. This study ex-

amines the extent to which Mu(étéh sale
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qualifies as a legally binding and owner-
ship-transferring contract under Islamic
jurisprudence and civil law. It also address-
es challenges such as the absence of verbal
formulation, the possibility of unilateral
revocation, the role of customary practic-
es in completing contractual deficiencies,
and the risks posed by the lack of formal
documentation. The significance of this
study lies in the need to clarify the legal
framework of Mu'atah sale, particularly
with the expansion of digital transactions
and e-commerce, where contracts are often
formed through non-traditional means.
The findings indicate that while Imaml
jurisprudence does not necessarily recog-
nize immediate ownership transfer, Hanaﬁ
jurisprudence and Iraqi law validate own-
ership transfer upon exchange, especially
in transactions not requiring formal regis-
tration. This study recommends reforming
civil laws to provide a clearer legal frame-
work for Mu'atah sale, specifying when
it directly transfers ownership and when
additional formalities are required, partic-
ularly in the context of e-commerce and
digital transactions.

Keywords: Mu'atah Sale, Ownership
Transfer, Role of Consent, Legal Challeng-

es, Influence of Custom
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