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Abstract; Compulsory specific performance is one of the most
prominent penalties prescribed by law to ensure respect for and
fulfillment of contractual promises. Furthermore, it achieves contractual
justice between the parties to the contractual relationship arising from
their mutual consent. It also reflects the principle of the binding force of
contracts. Its aim is not to compensate the creditor for the debtor's
breach of obligations or promises, but rather to achieve specific
performance, obligating the debtor to deliver exactly what they

committed to.

It is clear that compulsory specific performance serves as a penalty to
secure the creditor's anticipated interest at the time of the contract's
conclusion, namely, receiving the promised item in kind. This ensures
the debtor fulfills their obligation to the creditor precisely as promised,
rather than substituting something else for the original. Conversely, this
will lead to some legal systems prioritizing specific performance as a
primary contractual penalty for breach of contract, while others,
particularly those based on economic analysis, will refrain from this
priority. This is especially true given the inclusion of the concept of
effective breach of contract, which excludes specific performance as a

primary penalty and relies instead on compensation.

Keywords: Legislation, Specific Performance, Compulsory

Performance, Compulsory Specific Performance, Comparative Law
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1897.2.9; Carbonnier IV 572.

® Under the rule in Lumley v. Wagner (1852) 1 De G.M. & G. 604;

©) E.g., Zweigert and Kotz 186.

Journal of college of Law for Legal and Political Sciences

352




Lol oLl 8 g yeall oi g yuall gisall g isll drgmy iiill Slallaoll

AEN) Jie coal clapll e ol i ey all Gles e AT GlSe (e

rolla b Tl 1aa il oS0 jagall liad) 2 Olals

S Ay Oae el Gl o e callaiad oSa Y segall 2l (56 Levie 1 JgY) -
¢4l

Jiall Jiae acs (e el e liadd Mam o Uglas dand) (ol Lavie :30lll —

.(1)4_\.\’.6"... 2\,_\;).».\4& Lf

oDl S (e shal) i AlSals Lagae Cagins ¥ casipdll Ol O o ¢ sV A
Balll Old (Al Al 3 L L) sl B Jlal s LS ey o b adedy caaal
(exécution en  (Labull uall Jued) 3all) e gty 58 L Guld Lo il 1144
e ol a3 L Aankll sdgy ldun oSer Y gl 13 e llEN) (g nature)
By Jiee latiol @lis Ll ggae sdiey Ja1 3 Jiadd) draad pie uu madasil Gl
0 Yspuse diadl) iy cballyy sadl 138 o iise ol 081 41144 83 Canges

sl
CC sl Jsliw .Obligations to forbear dae (o g lia¥h claliWh sl Ladg
oo gl GldiNL DY) Yl 1804 madl) il JSaal Al (e 1143
iy cye Yoy ¢3RN DS aled 5 Lo AL Adladd) b Gall Al of e iy cae
Gubi oS o) A e gl 5 e ABY b ) e deasy of il (S
die Jagyal Aallaall o &5 clite adgr el A (Jldl Jua e paill 138
Ol «CC 1144 sl b Jall 50 LS Jlaally jabicdl aia s 5 ¢l

W Mazeaud, Traité 111 no. 2309-2313; cf. the Belgian decision Cass. 12 Sept. 1958, Pas.
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@ Corbin § 1146; Treitel 786.

@ Corbin § 1142; Treitel 787; cf. Indian Specific Relief Act, 1877 s. 12(d)

© Corbin §§ 1142, 1143, 1146; Treitel 788-9.

@ Corbin § 1142.

3n sall S5 e (gl G SN e 716-2 33l o gy a2y AL VL (5 gus Janasd ol a5l (3 )
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@ Field, Civil Code (Albany 1865) § 1887. For criticism, see Pollock and Mulla (10th ed.)
iX.

@ Montana Code Annotated § 27-1-411; for a similar provision, see Georgia Code (Code of
Georgia Annotated Book 12A) § 37-801.

® Indian Specific Relief Act 1963 s. 14(1)(a) (replacing s. 21(a) of the Indian Specific Relief
Act 1877 which remains in force in Pakistan).

“ Annotated Code of Maryland art. 16 § 169.

® Corbin § 1136.

© Treitel 788.

) See Beswick v. Beswick [1968] A.C. 58, 88, 102 and the citation ibid. of Coulls v. Bagor's
Bagor's Executor and Trustee Co. Ltd. (1967) 40 A.L.J.R. 471.
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Y Sky Petroleum Ltd. v. V.I.P. Petroleum Ltd. [1974] 1 W.L.R. 576.
?) Corbin § 1136; Treitel 790.

3; Corbin § 1162; Treitel 790. Cf. German CC § 251 para. 2.

)
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cagtal) 25 & A s T lly ¢« PUCC) ansdl) (sl (gylaill (5lall ol
idgiaall  aae Gl e asEl daa S0 JUad sy cagial)

.(6)(unconscionableness)

Oaa Al Aalil) e a8 ¥ Al agied) o ia AlKSY) o3 oSladd) 5k L Glle
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@ Corbin § 1167; Treitel 791-2.

@ Economic Grocery Stores Corp. v. McMenany 195 N.E. 747 (1935).
® Corbin § 11609.

4 G. H. treitel. remedies for breach of contract. P66

—~

® ucc §§ 1-203, 2-302.

Jones v. Star Credit Corp. uxd & LS caibad) ol aludl il 1 jie oo (b Jady @lld o) oSa 85 ©
DUyl AlSaly AN (gl ) cuad ;) 288 cdipaal) 4 50Ky Apladll ) 3 LI 298 N.Y.S.2d 264 (1969).

(VA o3 Jie 8 " il 5l 58S ade " Casesy 3 gial
see Treitel 320-1 .
) Code of Alabama § 8-1-40(1); California CC § 3391; Georgia Code § 37-805; Montana
Code Annotated § 27-1-415; North Dakota Century Code Annotated § 32-04-08; South
Dakota Codified Laws § 21-9-3.
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B Jaall Galia Lo oIS Al b pall bt Sl o o8 Oggpn 5o ISy
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Y Corbin § 1165; Treitel 791.

2 Indian Specific Relief Act, 1877 ss. 22, 28(a); Indian Specific Relief Act 1963 s. 20(2)(a).
3 Corbin § 1204; Treitel 792-3.

# Trade Union and Labour Relations Act 1974 s. 16.

%) Employment Protection (Consolidation) Act 1978 ss. 69—71.

% Ridge v. Baldwin [1964] A.C. 40.

) Whitwood Chemical Co. v. Hardman [1891] 2 Ch. 416.
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Qe 05 of qomg 3l of e pai <1919 ple L) a8 Jaal (Ll 435 3,
2l 138 3@ adcatl) (K1 ((CC § 3423(5)) Sl V90 6,000 Lo ain (ggin ol
S b ) ale J€8 Gl jlas (Y Gans g Lailaal) diaal alies
e e i ¥ Laall s oS Clie okin S Y Siu DAY aidd
el 2l (gl 3 2l s muags 3 d odlel Sl gl (e g LYl L)

el ALl el vl AlKe) 2] Agilita Aipem padies (31 <O gl

@ Hill v. C.A. Parsons & Co. Ltd. [1972] Ch. 305.

@ Lumley v. Wagner (1852) 1 De G.M. & G. 604; Roberts Construction Co. Ltd. v.
Verhoeff 1952 (2) S.A. 302 (W.L.D.).

® Corbin § 1209.

“ Ibid

© Treitel 780.

© Montana Code Annotated § 27-19-103(5); North Dakota Century Code § 32-05-05; South
Dakota Codified Laws § 21-8-2(5).
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W Fry, Specific Performance (6th ed.) 219.

@ Corbin § 1180, and see p. iv of the preface to vol. 5 A.

® Price v. Strange [1978] Ch. 337, adopting the view of Ames; 3 Col. L. Rev. 1 (1903).

* Fry, Specific Performance (6th ed.) 219.

®) Montana Code Annotated § 27-1-414(2); North Dakota Century Code § 32-04-08; South
Dakota Codified Laws § 21-9-4.

©) Code of Alabama § 8-1-43.
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@ Ryan v. Mutual Toutine Association [1893] 1 Ch. 116, 123.

@ Corbin § 1172; Treitel 796.

® Corbin § 1171; Treitel 795.

@ see, for example, Gibbs v. David (1870) L.R. 20 Eq. 373 (receiver appointed in a
rescission action).

©) Corbin § 1171.

© Treitel 795.

) Indian Specific Relief Act, 1877 s. 21(g)
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Y Willard v. Taylor 75 U.S. 557 (1869).
2 Corbin § 1137.

3; Ibid., § 1160; Chitty §§ 1803, 1804.
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W G. H. treitel. remedies for breach of contract. P70

@ James Jones & Sons Ltd. v. Tankerville [1909] 2 Ch. 440.

@ E.g., Rector of St. David's Church v. Wood 34 P. 18 (1893).

“ E.g., United States Federal Rules of Civil Procedure, U.S.C.A. 28 r. 70; English Supreme
Court Act 1981 s. 39.
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