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The Concept Is Contrary To The Criminal Legal Texts
(Comparative Study)
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Abstract

The meaning of the text's words is the foundation upon which the
science of the principles of Islamic jurisprudence is based, which in turn
Is an essential source for explaining the concept of legal texts. The same
applies to the meaning of the words of the penal text, which is the basic
basis to which the criminal judge resorts when applying it.

The meaning of words has several meanings, among which are those
that carry the meaning of explicitness at times and those that carry the
meaning of allusion at other times. If it is proven that the ruling of the
spoken word agrees with the unspoken word, affirmatively or negatively,
then it is called the concept of agreement. However, if it is proven that the
ruling of the spoken word contradicts the unspoken word, then it is called
the concept of contradiction, and this is the subject of our research.

Researching the concept that contradicts the criminal legal texts is a
matter that the judiciary resorts to in order to confront certain difficulties
related to the formulation of criminal texts or in the application of their
provisions, taking into consideration the surrounding circumstances,
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practical needs, and the results that may result from the application of the
concept to which it relies. Thus, the subject of this research is one of the
subjects that lies in the criminal judge’s self-conviction mechanism, and
that it is examined during the examination of the case, and it can only be
resorted to in the event of a deficiency or conflict of texts and that it is of
a high degree of probability of conformity with reality, and that is not
achieved unless it is based on a matter of confirmation and certainty.

Accordingly, the concept that contradicts the criminal legal texts is the
flexibility that is obtained by implicit agreement between the legislator
and the criminal judge, and which the legislator seeks to establish or add
a character of harmony between the dynamic reality and the rigidity of
the text in order to keep pace with developments in the reality of life.

The research relied in its study on the analytical approach, based on
Iragi laws, including the Penal Code No. (111) of 1969 as amended, and
the Criminal Procedure Code No. (23) of 1971 as amended, with a
comparison between these texts and the principles of Islamic
jurisprudence and the provisions of the penal laws in both Egypt and
France. A methodological plan was developed for the research, which
required dividing it into two sections preceded by an introduction, The
first section was devoted to studying the nature of the concept contrary to
criminal legal texts, while the second section dealt with the provisions of
the concept contrary to criminal legal texts. Finally, the research included
a conclusion summarizing the most important results reached, while
presenting a set of proposals that we believe are necessary to address.
Key words: concept, contrary, penal, legal, texts.
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