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The Legitimacy of the Federal Supreme Court in Iraq In light of the
entry into force of the 2005 Constitution

Abstract

The Constitutional Court is considered the main guarantee for the protection of the constitution
from violations and a realistic application of the principle of the supremacy of the constitution as
the supreme law that governs the state, without oversight of the constitutionality of laws, the
constitution loses its importance, and this is the main motivation for including the issue of Alawite
in the origin of the constitution itself in most countries) (1. Iraq, like its counterparts in other
countries, has taken the idea of constitutional control since the first constitution of the Iragi state
in 1925, and this idea passed during its march up and down in importance to reach what it is now,
according to the constitution. In force of 2005, it stipulated the formation of the Federal Supreme
Court in Article 92 of it, and despite the passage of more than a decade since the entry into force
of the Iraqgi Constitution, the Federal Court was not formed in accordance with its provisions, in
addition to the non-issuance of the law regulating it as stipulated in the aforementioned
Constitution, and this necessitated a review of the legal position of the Federal Supreme Court,
which exists based on the Law on the Administration of the Iragi State for the Transitional Period,
which is supposed to be formed based on the constitution in force of 2005.

We have reached a set of results, foremost of which is the difference between the jurisdiction of
the Federal Supreme Court in its law and the Iragi State Administration Law for the Transitional
Period from its jurisdiction under the clearly in force Constitution, as the Court's jurisdiction in the



Constitution is broader than what is stated in the Law on State Administration for the Transitional
Period and broader than the law of the Court in force, for example, the Court's jurisdiction to
interpret the Constitution and its jurisdiction to adjudicate cases that arise from the application of
federal laws, decisions, regulations, and instructions, and to adjudicate on the conflict of
jurisdiction between In addition to the fact that there are jurisdictions of the court stipulated in the
Law of State Administration for the Transitional Period, which are not mentioned in the
Constitution (including the appellate power of the court referred to in Article 44/B/3 and the
consideration of the violation of the instructions to the Constitution referred to in Article 44/B/2),
which is considered a contradiction with the provisions of the Constitution, which is not valid
according to the principle of the supremacy of the Constitution, which requires the need to expedite
the legislation of the law of the Federal Supreme Court. How it is formed, the number of its
members, the method of their selection, and the way the court works in accordance with the
provisions of the Iragi Constitution of 2005, as it is not acceptable for the highest judicial body in
the country to remain the authority to monitor the constitutionality of laws and interpret the texts
of the constitution under a law issued based on the repealed Law on State Administration for the
Transitional Period, which differs in its texts from the texts of the constitution in force related to
the Federal Supreme Court, whether in terms of composition or the number of members and how
they are selected, and even in terms of disparity The court's competencies referred to in the
constitution and its competencies specified in the Iragi State Administration Law for the

Transitional Period and the Court's Law No. 30 of 2005 are clear.
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