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(19) THOMAS L. FRIEDMAN, THE LEXUS AND THE OuVE TREE (1999);
WILLIAM GREIDER, ONE WORLD, READY OR NOT: THE MANIC
LOGIC OF GLOBAL CAPITALISM (1997)

(200PETER J. SPIRO, Globalization and the (Foreign Affairs) Constitution,
OHIO STATE LAW JOURNAL Volume 63, Number 2, 2002,p.660.
(21)DANIEL J. ELAZAR, CONSTITUTIONALIZING GLOBALIZATION 19
(1998) (highlighting the ""network of agreements that are not only militarily and
economically binding for de facto reasons but [that] are becoming
constitutionally binding, de jure™); Emst-Ulrich Petersmann, Constitutionalism
and International Organizations, 17 Nw. J. INT'L L. & Bus. 398, 431.

(22)On the elaborate dispute resolution system of the WTO, see, for example,
JOHN H. JACKSON, THE JURISPRUDENCE OF GATT AND WTO 113-92
(2000).

(23)GILBERT R. WINHAM, THE EVOLUTION OF
INTERNATIONALTRADE AGREEMENTS 42 (1992) (*'[T]he world trade
system of the 1990s is less vulnerable to breakdown than was that of the 1930s ....
); Mike Moore, Multilateralism and the WTO, in GLOBALISATION AND
INTERNATIONAL TRADE LIBERALISATION 137 (Martin Richardson ed.,
2000).

24) PETER J. SPIRO, Ibid,662. (

(25)0On the democratic peace, see generally DEBATING THE DEMOCRATIC
PEACE (Michael E. Brown et al. eds., 1996); BRUCE RuSSETr, GRASPING
THE DEMOCRATIC PEACE: PRINCIPLES FOR A POST-COLD WAR
WORLD (1993); SPENCER R. WEART, NEVER AT WAR: WHY
DEMOCRACIES WILL NOT FIGHT ONE ANOTHER (1998);
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(26)™ The theory of the democratic peace itself dates to the 18th century political
philosopher Immanuel Kant. See Immanuel Kant, Perpetual Peace: A
Philosophical Sketch, in KANT'S POLITICAL WRITINGS 93 (Hans Reiss ed.,
H.B. Nisbet trans., 2d ed. 1991); see also Erik Gartzke, Kant We All lust Get
Along? Opportunity, Willingness, and the Origins of the Democratic Peace, 42
AM. J. POL. SCI. 1(1998).

(27)GURR, supra note 34, at 19 (noting that *[a]s recently as 1978 autocracies
outnumbered democracies by more than two to one," a ratio reversed by 1994);
Adrian Karatnycky, The Comparative Survey of Freedom 1996-1997: Freedom
on the March, in FREEDOM IN THE WORLD:

(28)ANTHONY GIDDENS, RUNAWAY WORLD: How GLOBALIZATION Is
RESHAPING OUR LIVES (2000)

(29) Cf Thomas M. Franck, The Emerging Right to Democratic Governance, 86
AM. J. INT'L L. 46 (1992) (concluding that democracy is becoming a
requirement of international law).

30) PETER J. SPIRO, 1bid,663)

31)This premise of traditional international law can be traced back to the image
of states as natural persons, a metaphor that has, until recent years, pervaded
the understanding of international relations and the organization of
international institutions. See Edwin DeWitt Dickinson, The A nalogy Between
Natural Persons and International Persons in the Law ofNations, 26 YALE L.J.
564 (1917)

(32) Leo Gross, The Peace of Westphalia, 1648-1948, 42 AM. J. INT'L L. 20, 28
(1948) (describing Westphalia as "'the majestic portal which leads from the old
world into the new world™); see also DANIEL PHILPOTr, REVOLUIIONS IN
SOVEREIGNTY 75-110 (2001) describing the epochal significance of
Westphalia as ushering in the era of the dominant state).

(33) In the classic metaphor of the Realist School of international relations
theory, states have been as billiard balls to one another. See, e.g., ARNOLD
WOLFERS, DISCORD AND COLLABORATION: ESSAYS ON
INTERNATIONAL PoLrTcS 19-24 (1962);

(34) RESTATEMENT (THIRD), supra note 16, 8§ 207(b) & n.3; EDWIN M.
BORCHARD, THE DIPLOMATIC PROTECTION OF CmZENS ABROAD
199-202 (1915); CLYDE EAGLETON, THE RESPONSIBILrrY OF STATES IN
INTERNATIONAL LAW 32-35 (1928); Harvard Law School, Research in
International Law: Draft Convention on the Law ofResponsibility of States for
Damage Done in Their Territory to the Person or Property of Foreigner
(35)Trail Smelter Arbitration (U.S. v. Can.), 3 R.ILA.A. 1911, 1933 (1938)
(finding a state responsible for transboundary harm caused by a company
located in its territory);
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(36) RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE
UNITED STATES (1987);

(37) Anne-Marie Slaughter, The Real New World Order, FOREIGN AFF., Sept.-
Oct. 1997, at 183. It is to Professor Slaughter that | owe the term ""disaggregated
state.” See id. Where Professor Slaughter uses it to describe the disaggregation
of national executives, however, | go further to highlight the discrete activity of
other governmental and non-governmental components on the world stag

(38)Wolfgang H. Reinicke, The Other World Wide Web: Global Public Policy
Networks, FOREIGN POL'"Y, Winter 1999-2000, at 44 (describing existence of
transgovernmental policy networks).
(39)EARL H. FRY, THE EXPANDING ROLE OF STATE AND LOCAL Go
VERNMENTS IN U.S. FOREIGN AFFAIRs (1998) (describing and assessing
such activity); BRIAN HOCKING, LOCALIZING FOREIGN POLICY: NON-
CENTRAL GOVERNMENTS AND MULTILAYERED DIPLOMACY (1993)
(describing various case studies demonstrating the increased activity of
subnational governments, including U.S. states, at the international level);
STATES AND PROVINCES IN THE INTERNATIONAL ECONOMY (Douglas
M. Brown & Earl H. Fry eds., 1993) (describing increased international
economic activity).
(40)Timothy Fort & Cindy Schipani, Companies Can Help Make Peace, FIN.
TIMES, Nov. 21,2001, at 16 (describing how corporate conduct can contribute to
international stability); Joseph Kahn, Multinationals Sign U.N. Pact on Rights
and Environment, N.Y. TIMES, July 27, 2000
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46)Jan Tart, Global Capitalism and the State, Humanities press, July, 1997, p
443 )
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(57)One close observer has noted, ‘= e migration of constitutional ideas across
legal systems is rapidly emerging as one of the central features of contemporary
constitutional practice.” Sujit Choudhry , ‘Migration as a Metaphor in
Comparative Constitutional Law’ in Sujit Choudhry (ed), ! e Migration of
Constitutional Ideas (2006), 13 . See also Chapter 64
(58)Mahadeb Jiew v Dr Sen , AIR 1951 Cal. 563 (1951) . Decades later Justice
Antonin Scalia echoed this sentiment without, we must surmise, having been in>
uenced by it. “We must never forget that it is a Constitution for the United States
of America that we are expounding’. ! ompson v Oklahoma 487 US. 815, 868 n 4
(1988)
(59)2 Sanford Levinson , ‘Looking Abroad when Interpreting the United States
Constitution: Some Re> ections’ (2004) 39 Texas Journal of International Law
361
60) Robert Bork , Coercing Virtue: Worldwide Rule of Judges (2003), 22. (
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Barak (n19), 61. = e argument of this chapter is captured very well by Gustavo
Zagrebelsky: ‘Much of the criticism directed at a “jurisprudence of values”
should not be leveled against a “jurisprudence of principles”. But the fact that
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this happens can be explained by unwarranted confusion of the two.’
Zagrebelsky (n 36), 629.

(62)José Luis Marti, Two Different Ideas of Constitutional Identity: Identity of
the Constitution v. Identity of the People, in NATIONAL CONSTITUTIONAL
IDENTITY AND EUROPEAN INTEGRATION 17 (Alejandro Saiz Arnaiz &
Carina Alcoberro Llivina eds., 2013).

(63) Michel Rosenfeld, The Identity of the Constitutional Subject, 16 CARDOZO
L. REV. 1049, 1049 (1995)

(64) GARY J. JACOBSOHN, CONSTITUTIONAL IDENTITY (2010);
MICHEL ROSENFELD, THE IDENTITY OF THE CONSTITUTIONAL
SUBJECT: SELFHOOD, CITIZENSHIP, CULTURE, AND COMMUNITY
(2010); Michel Troper, Behind the Constitution? The Principle of Constitutional
Identity in France, in CONSTITUTIONAL TOPOGRAPHY: VALUES AND
CONSTITUTIONS 187 (Andras Sajé & Renata Uitz eds., 2010)

65) GARY J. JACOBSOHN,id, at22,17. (

66) GARY J. JACOBSOHN ,id, 86.87. (

67)CHENYANG LI, THE CONFUCIAN PHILOSOPHY OF HARMONY 12-13
(2014). (

(68) Bui Ngoc, Son Globalization of Constitutional Identity, Washington
International Law Journal, Volume 26, Number 3,2017. at.473.

. (69) Mark Tushnet, The Inevitable Globalization of Constitutional Law, 49 VA.
J. INT'L L. 985 (2009), at.95

70)JACOBSOHN, , at 142. (

71) Bui Ngoc, id, at.474. (

(72)Jacobsohn explains that South Africa Constitution of 1996 incorporates the
international norm of “equal treatment of individuals under law.” 1d. at 113.

73) Bui Ngoc, id, at.474. (

(74)Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108
YALE L. J. 1225, 1265 (1999).

(75)MARK TUSHNET, THE NEW CONSTITUTIONAL ORDER 143 (2003)
(deeming it “quite likely” that “constitutional law will be transformed by
globalization”); Frank L. Michelman, W(h)ither the Constitution?, 21
CARDOZO L. REV. 1063, 1063 (2000) (“[Globalization is] fraught with possible
effects on constitutionalism and constitutional rights . . . .”); id. at 1064-65
(arguing that globalization has the potential to render our own Constitution a
“largely empty shell” by “removing from the sway of effective national
governance huge swathes of activity,” and thus rendering meaningless “that
(very large) part of the country’s constitutional law whose raison d’étre is to set
up a fair, efficient, and broadly acceptable lawmaking system”).

(76) Peter J. Spiro, Globalization and the (Foreign Affairs) Constitution, 63
OHIO ST. L.J. 649, 650-51 (2002).
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(77)See ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 70 (2004)
(describing a “growing dialogue” among high court judges around the world,
conducted through “mutual citation and increasingly direct interactions”);
Lawrence M. Friedman, Erewhon: The Coming Global Legal Order, 37 STAN.
J. INT’L L. 347, 353-64 (2001)

(78)ANNE-MARIE SLAUGHTER, at.79,80.
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