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Abstract
The commercial guarantee is considered a very important commercial contract; because it plays an
effective role in managing and activating commercial and banking activity in general, in addition to being
one of the most prominent means that contribute to achieving credit in particular, all of which is through
enabling creditors to maintain their rights. Since the commercial guarantee contract has an important
place in the commercial reality of the country; the legislator has addressed it with organization by stating
its scope and some of its provisions in Article (1016) of the Iragi Civil Code No. (40) of 1951, whose
second paragraph stipulates that "the guarantee arising from the guarantee of reserve papers as a reserve
guarantee, or from the endorsement of these papers is always a commercial guarantee”, and this is what
made the commercial guarantee have special legal forms and nature that distinguish it from other
contracts such as the civil guarantee contract and other banking contracts; therefore, this contract is
distinguished by being one of the consensual contracts in which the principle of the authority of the will
plays a major role from the moment of its creation until the moment of its expiration; Therefore, the
legislator did not impose a specific form for it, but rather left the matter to the will of both parties, not to
mention that the commercial guarantee is not a donation contract, as it is always for a fee, which makes it
a binding contract for both parties, in which personal consideration plays an important role in the life of
this contract, as banks do not grant credit to their clients except after they carry out several procedures
through which they can verify the extent of their financial and personal worthiness.
Key words:- (Quarantee , bank, Credit, commercial guarantee, Legal nature).
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(4)- does not state any other undertaking or instruction by the person promising or ordering payment to do any act in
addition to the payment of money, but the promise or order may contain (i) an undertaking or power to give,
maintain, or protect collateral to secure
payment, (ii) an authorization or power to the holder to confess judgment or realize on or dispose of collateral, or
(iii) a waiver of the benefit of any law intended for the advantage or protection of an obligor, (iv) a term that
specifies the law that governs the promise or order, or (v) an undertaking to resolve in a specified forum a dispute
concerning the promise or order.
(5)- Section 1-204. Value. Except as otherwise provided in Articles 3, 4, [and] 5, [and 6], [6,] and 12, a person gives
value for rights if the person acquires them:
(1)- in return for a binding commitment to extend credit or for the extension of immediately available credit,
whether or not drawn upon and whether or not a charge-back is provided for in the event of difficulties in collection
(2)- as security for, or in total or partial satisfaction of, a preexisting claim¢
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(10) “Agreement”, as distinguished from “contract”, means the bargain of the parties in fact, as found in their
language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade
as provided in Section 1-303.
(11)- Frederick k, Beutel, Bank, Officers, Hand Book of commercial banking law, Hardcover, 1982, p.19-5.
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(24)- (b)Cancellation or striking out of an indorsement pursuant to subsection (a) does not affect the status and rights
of a party derived from the indorsement.
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(30)- does not state any other undertaking or instruction by the person promising or ordering payment to do any act
in addition to the payment of money, but the promise or order may contain (i) an undertaking or power to give,
maintain, or protect collateral to secure
payment, (ii) an authorization or power to the holder to confess judgment or realize on or dispose of collateral, or
(iii) a waiver of the benefit of any law intended for the advantage or protection of an obligor, (iv) a term that
specifies the law that governs the promise or order, or (v) an undertaking to resolve in a specified forum a dispute
.concerning the promise or order
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(36)- Section 5-104. Formal Requirements.

A letter of credit, confirmation, advice, transfer, amendment, or cancellation may be signed.
(*)(a)Except as otherwise provided in this section, when a transaction bears a reasonable relation to this state and
also to another state or nation the parties may agree that the law either of this state or of such other state or nation
shall govern their rights and duties.
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(56)- “Agreement”, as distinguished from “contract”, means the bargain of the parties in fact, as found in their
language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade
as provided in Section 1-303.
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(57)- (10) “Conspicuous”, with reference to a term, means so written, displayed, or presented that, based on the
totality of the circumstances, a reasonable person against which it is to operate ought to have noticed it. Whether a
term is “conspicuous” or not is a decision for the court.
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(72)- (11)“N.W.HALSEY ,BANK LAWS, FOURTH EDTION, 1913, SAN FRANCISCO, P21.

(73)- (b)Cancellation or striking out of an indorsement pursuant to subsection (a) does not affect the status and rights
of a party derived from the indorsement.
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Section 1-204. Value. Except as otherwise provided in Articles 3, 4, [and] 5, [and 6], [6,] and 12, a person (104)
(2)in return for a binding commitment to extend credit or for the :gives value for rights if the person acquires them
extension of immediately available credit, whether or not drawn upon and whether or not a charge-back is provided
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1- Frederick k, Beutel, Bank, Officers, Hand Book of commercial banking law, Hardcover, 1982.
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