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Abstract

The state of emergency is an exceptional legal regime that states are
compelled to invoke to confront grave threats to national security or public
safety, whether arising from armed conflicts, internal disturbances, or natural
disasters and pandemics. The paramount challenge in this context lies in the
delicate balance between granting the executive branch flexible powers to
contain the crisis and the necessity of upholding the principle of legality while
safeguarding fundamental rights and freedoms from potential encroachment.

In the Iragi experience, constitutional evolution reflects a rigorous effort to
regulate the declaration of emergency. The 2005 Constitution imposed strict
oversight mechanisms, requiring a two-thirds majority approval by the Council
of Representatives upon a joint request from the President and the Prime
Minister. However, a scrutiny of the current legal landscape reveals a complex
problematic issue: the continued enforcement of the "National Safety Defense
Order No. 1 of 2004." This has created a state of inconsistency with modern
constitutional provisions that mandate legislation more aligned with democratic
principles.

Addressing this gap necessitates the expeditious enactment of a
comprehensive national law to govern the state of emergency. Such legislation
must clearly define the scope of exceptional powers, their duration, and ensure
the presence of effective judicial review that remains operational even under the
most dire circumstances. Preserving state security must not serve as a
justification for circumventing the law; rather, the ultimate objective of any
exceptional measure must remain the restoration of the ordinary legal order and
the protection of citizens' rights and dignity.

Keywords : State of Emergency , Executive Powers , Judicial Review |,
Exceptional Circumstances , Constitutional Legitimacy
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