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Abstract

Financial transactions constitute a fundamental pillar of social and economic life in
Islam. Islamic law has accorded them great importance and has established rules and
regulations designed to achieve justice, prevent injustice, and promote cooperation
among members of society. Since the contract represents the primary Shari‘ah
mechanism for creating financial obligations and transferring ownership, Muslim
jurists devoted considerable attention to the issue of its formation and the causes
leading to its binding effect.Speech—represented by verbal forms of offer and
acceptance—has traditionally been regarded as the most apparent and prominent
cause through which most contracts are concluded in classical Islamic jurisprudence.
Once the contracting parties utter expressions indicating mutual consent, legal
consequences ensue, such as permissibility or prohibition, lawfulness and obligation.
This is affirmed by the Qur'anic verse: “O you who believe, fulfill [all]] contracts”
(Quran 5:1), and by the saying of the Prophet (peace and blessings be upon him and
his family): “Muslims are bound by their conditions,” which indicates the obligation to
fulfill what a person commits to by his speech.However, a closer juristic examination
reveals that the issue of considering speech, by itself, as a sufficient cause for
obligation is not treated uniformly across all contracts and legal schools. Rather, it
constitutes a broad field of juristic reasoning characterized by deeply rooted
differences. While one juristic trend holds that a contract becomes binding merely
through the concurrence of verbal offer and acceptance, and thus regards speech as a
complete and independent cause of obligation, another trend requires additional
elements for the obligation to take effect. These may include the existence of the
subject matter of the contract and its possession in certain types of sales, or the
fulfillment of specific contractual conditions. Some jurists have further restricted this
binding effect by reference to custom (‘urf), such that what is considered binding in
one custom may not be so in another. These differences did not arise arbitrarily;
rather, they are a natural outcome of divergent methodological approaches and
juristic preferences among the major Islamic schools of law. Some jurists give greater
weight to the literal indication of verbal expressions and their binding force, whereas
others emphasize the practical realization of intent and the avoidance of financial
risks such as uncertainty (gharar) and ignorance (jahalah). Moreover, the nature of
the contract itself—whether a sale, lease, or partnership—plays a role in determining
the cause of its binding nature.
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