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Abstract
This study examines the legal nature and practical consequences of State of

the Art clauses in long-term construction and infrastructure contracts,
particularly projects spanning ten years or more, where technological
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evolution may fundamentally affect performance assumptions. The core
inquiry is whether such clauses create an obligation of result—requiring the
contractor to redesign and adopt newly emerging technologies during
execution—or merely elevate the contractor’s standard of care to an
enhanced professional diligence benchmark at the time of design and
procurement. The paper first clarifies the concept and contractual forms of
the clause, distinguishing it from adjacent notions such as Good Industry
Practice and Best Available Technology, and then applies the classical
distinction between obligations of means and obligations of result to
determine the clause’s legal characterization and its implications for liability
allocation and the burden of proof. The study argues that, where state of the
art language is drafted broadly without a defined reference date and without
a structured change-management mechanism (variation, pricing, and time
adjustment), the more coherent interpretation is an enhanced standard of care
assessed at the relevant design/tender stage, rather than a perpetual guarantee
to incorporate every subsequent innovation. This baseline shifts, however,
when the clause is coupled with measurable performance warranties, fitness-
for-purpose undertakings, or where new technology becomes mandatory due
to binding safety regulations, legislative changes, or compulsory standards—
transforming the issue from discretionary improvement to mandatory
compliance. The analysis places particular emphasis on Iraqi law, relying on
the principles of good faith and implied contractual obligations, as well as
the hardship doctrine (exceptional unforeseen public events) as a rebalancing
tool where dynamic interpretation would otherwise impose excessive and
unpriced burdens. It concludes that the emergence of new technology in the
fifth year generally triggers a contractual change process—through a formal
change order with corresponding price and time consequences under Iraqi
public procurement practice—rather than an automatic, cost-free redesign
duty.

Keywords :State of the Art clause; long-term construction contracts;
obligation of means; obligation of result; good faith; implied contractual
obligations.
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1.UK Supreme Court — core holding (20-year life / design life; liability despite compliance with
code):
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MT Hgjgaard A/S v E.ON Climate & Renewables UK Robin Rigg East Ltd and another [2017]

UKSC 59 (Supreme Court (UK), 3 August 2017), paras 34-36, 45-47 (PDF pp. 12—-17).

2. UK Supreme Court — “minimum requirements” architecture and why the more demanding

performance obligation prevails:

MT Hgjgaard [2017] UKSC 59, para 45 (PDF p. 16) (Section 3.1 treated as “MINIMUM

requirements”; “more rigorous or demanding ... must prevail”).

3. UK Supreme Court — classic principle (performance duty overrides plans/specs) with Hudson

quote:

MT Hgjgaard [2017] UKSC 59, para 41 (PDF p. 15) (approving statement from Hudson’s

Building and Engineering Contracts (8" edn) p. 147: express duty to achieve stipulated

performance “overrides” mere compliance with plans/specifications).

4. Practitioner analysis confirming “fitness for purpose / performance warranty” defeats

“reasonable skill and care” framing in this case:

HFW, “A Supreme Judgment That’s Fit for Purpose” (August 2017), pp. 1-3 (summary of the

UKSC approach to para 3.2.2.2(ii) and the interaction with reasonable skill and care / code

compliance).
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16 Mustafa Abdullah Hilal & Zaid Jamel Musa Al-Najar, “Comparative Study between Iraqi Civil
Engineering Conditions of Contract and the FIDIC Red Book,” Journal of Engineering
(Baghdad), Vol. 18, No. 3 (March 2012), Table (1) (listing FIDIC “Base Date” as “al-tarikh al-
asas” in Iraqi practice), p. 56.
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7 FIDIC, Conditions of Contract for Construction (1999 Red Book), Sub-Clause 13.7
“Adjustments for Changes in Legislation” (entitlement to extension of time and payment for cost
increases/decreases due to legislative changes after the Base Date), p. 54.

¥ MT Hojgaard A/S v E.ON Climate & Renewables UK Robin Rigg East Ltd [2017] UKSC 59,
describing the contractual 20-year service life/design life requirement and the dispute over
compliance with an international standard versus the promised result, pp. 4-5 (paras 8—12) and p.
9 (para 25).
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19 J. Glover, “Liability for Defects in Construction Contracts — Who Pays and How Much?”
(Fenwick Elliott LLP, 2006), pp. 67
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21 Article 1195 (Code civil)
Si un changement de circonstances imprévisible lors de la conclusion du contrat rend 1’exécution
excessivement onéreuse pour une partie qui n’avait pas accepté d’en assumer le risque, celle-ci
peut demander une renégociation du contrat a son cocontractant. Elle continue a exécuter ses
obligations durant la renégociation.
En cas de refus ou d’échec de la renégociation, les parties peuvent convenir de la résolution du
contrat, a la date et aux conditions qu’elles déterminent, ou demander d’un commun accord au
juge de procéder a son adaptation. A défaut d’accord dans un délai raisonnable, le juge peut, a la
demande d’une partie, réviser le contrat ou y mettre fin, 4 la date et aux conditions qu’il fixe.
0S5 ) 3 sl al e i jia 5 sum Ui 54 2ial) 345 e el oyl i U5 s (5 o) iy B 3 % a1
a8 Oy @l pay diadl Ly (sl ke ] 4ae Blaiall (e callay o Cadall 3] Sl ¢ el 13 jlalae Jaas (8 8
o skl sale) se J) sk 4ilal il 2 bl et L il o ylal)
o5l gl (B el e e iy (o (i plall Sl e il ale) cilid gl (il sale) DAY Gkl (iad
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Bruno Dondero, La réforme de la réforme du droit des contrats, MISE A JOUR du 12 oct. 2017:
a la fin de I’article.
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