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The Legal Nature of Litigating Against One Heirs in an Action Brought
Against a Deceased PersonAbstract
Hiba abdulameer hameed
Hiba.abdulameer@qu.edu.iq

The analysis proceeds from the premise that a natural person’s personality ends
upon death. Accordingly, it is not legally valid to bring an action against a
deceased person, or in the deceased person’s name, after death, because the
deceased no longer has capacity to be a party to litigation. Rather, the dispute
passes to the heirs in their capacity as the deceased’s universal successors, within
the limits prescribed by law. If death occurs before the action is filed, and the
claim is then directed against the deceased personally, the proceedings do not
validly come into existence at all, because one of their essential elements is
missing—namely, the existence of a living defendant with legal capacity. In that
case, the action is legally defective, and must be dismissed, and any judgment
issued in it produces no legal effect. If, however, death occurs during the course
of the proceedings after the litigation has been validly constituted, the case is
stayed by operation of law until the deceased’s successor or successors from
among the heirs are brought into the proceedings, in order to protect the right of
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defense and ensure the validity of the procedures. An exception applies where the
case Is ready for judgment, in which event the court may continue hearing it and
issue its judgment. The lIraqi legislature, in the Civil Procedure Law, has permitted
one of the heirs to be joined in an action brought by or against the deceased,
without requiring that all heirs be joined at the same time, provided this is done
with the estate added as a party, so that the dispute attaches to the estate rather
than to the heir’s personal patrimony. On this basis, the heir who is joined is not
personally liable for the debts of the deceased; rather, the claim is directed to the
estate as the financial patrimony to which creditors’ rights attach. Therefore,
execution may not be levied against the heir’s private assets, but is limited to the
assets of the estate and only to the extent of the share that devolved upon that heir.
Likewise, failure to join the remaining heirs does not necessarily render the action
void, so long as the proceedings were properly directed against one heir with the
estate added as a party. However, the binding effect of the judgment remains
confined to the estate and does not extend to the private assets of the other heirs.
After partition, the judgment is enforceable against each heir only to the extent of
the share of the estate that passed to that heir.

Keywords : legal personality, death of a litigant, capacity to sue, capacity to be
sued, invalid action
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