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Article Information Abstract
Research Idea: This research examines the extent to which lineage

. (nasab) may be established from a husband incapable of marital
Received: 4/11/2025 intercourse, including the impotent (anin, unable to copulate due to
Revised: 10/12/2025 age or illness), the emasculated (majbub, involving loss of the
Accepted: 15/12/2025 penis), and the castrated (khasi, involving loss of the testicles). It
Published: 25/3/2026 analyzes these conditions from doctrinal, legal, and judicial
perspectives, with particular attention to the admissibility of
modern medical examinations.

Corresponding Objectives: The research aims to propose legal provisions
Taha S. Khalaf Al- regulating the establishment of lineage in cases involving

husband’s incapable of marital intercourse, particularly through
the use of genetic (DNA) testing.

Methods: The research adopts analytical and comparative
Keywords approaches, examining the jurisprudential opinions of the five
Lineage, incapacitated, major Islamic schools, Hanafi, Maliki, Shafii, Hanbali, and Jafari,
and comparing them with Iraqi statutory law and judicial practice.
Results: The majority of jurists permit the establishment of lineage
eunuch, medical from a husband incapable of intercourse if ejaculation remains
examination. possible (e.g., through masturbation), particularly in cases
involving the impotent, the castrated, and the emasculated, with
medical examination serving as supporting evidence. In contrast,
most jurists deny the possibility of establishing lineage in the case
of the completely sexless (mamsuh). From a legal perspective, Iraqi
Personal Status Law does not explicitly address this issue, whereas
the Jafari Personal Status Code permits the establishment of
lineage where ejaculation is possible, allowing recourse to medical
testing. Iraqi judicial practice, however, lacks a consistent position
regarding the evidentiary authority of medical examinations in
establishing lineage.

Conclusion: A judge may rely on the presumption of marital
cohabitation (firash) to establish lineage in cases involving a
husband incapable of intercourse, while permitting recourse to
medical examination as corroborative evidence.

Jubouri
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3. Ahmad ibn Abdullah ibn Ahmad al-Ba’li, al-Rawd al-Nadi Sharh Kafi al-
Mubtadi, al-Mu’assasa al-Sa’idiyya, Riyadh.

4. al-Bahuti, Sharh Muntaha al-Iradat, vol. 2, 1st ed., Alam al-Kutub, Beirut, 1414
AH/1993.

5. al-Mardawi, al-Insaf, vol. 23, Ist ed., Hajar for Printing, Cairo, Egypt, 1415
AH/1995.

6. al-Zarkashi, Sharh al-Zarkashi, vol. 5, 1st ed., Dar al-Ubaykan, 1413 AH/1993. 8.
Uthman ibn Abdullah ibn Jami' al-Hanbali, Al-Fawa'id al-Muntakhabah fi Sharh
Akhsar al-Mukhtasarat, vol. 3, 1st ed., Al-Risalah Foundation for Printing,
Publishing and Distribution, Beirut, Lebanon, 1424 AH/2003.

7. Shams al-Din al-Ba'li, Al-Mutla' 'ala Alfaz al-Muqni', 1st ed., Al-Sawadi Library,
1423 AH/2003.

Fifth: Books of the Ja'fari School:

1. Al-Tusi, Al-Mabsut fi Figh al-Imamiyyah, vol. 4, Al-Murtadawiyyah Library, no
date or place of publication.

2. Muhammad Sadiq al-Ruhani, Figh al-Sadiq, vol. 22, 3rd ed., Farvardin Press,
Qom, 1414 AH.

Sixth: Books of Fatwas, General Jurisprudence, and Judicial Matters:

1. The Kuwaiti Encyclopedia of Islamic Jurisprudence, published by: Ministry of
Awgqaf and Islamic Affairs, Kuwait. 2. A group of scholars, Al-Fatawa al-
Hindiyya, vol. 2, 2nd ed., Al-Matba'a al-Kubra al-Amiriyya, Bulaq, Egypt, 1310
AH.

2. Rabi' Muhammad al-Zahawi, The Rare and Important in Personal Status Court
Judgments, no edition, Sanhouri Library, Beirut, Lebanon, 2017.

3. Fawzi Kadhim al-Mayahi, The Lawyer's Friend in Personal Status Cases, Dar al-
Kutub wa al-Watha'iq Library, Baghdad, 2011.

Seventh: Judicial Decisions

1. Decision No. 7115/2025 dated 11/5/2025 (unpublished)

2. Decision No. 1585/First Personal Status Panel/2010 dated 18/7/2010
(unpublished)

Eighth: Laws

1. Iraqi Personal Status Law No. 188 of 1959
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2. Iraqi Evidence Law No. 107 of 1979
3. Ja'fari Personal Status Code by Law No. 1 of 2025.
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