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Abstract:In context with developing the international trade and economic relationship
rapidly, the population of international commercial arbitration as a method to resolve
disputes also increases. The increasing depend on arbitration to resolve disputes has led
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to emerge different forms of such clause, including unilateral arbitration clauses, which
have become increasingly common, particularly in financing and loan agreement. There
are differences of opinion about the validity of the unilateral arbitration clause because it
gives one party the right to select resort the dispute to national court or arbitration. The
purpose of this article is to highlight the unilateral arbitration clause and to reveal the
extent of the wvalidity of this clause and, consequently, the possibility of its
implementation in accordance with Iragi law and the 1958 New York Convention, which
Iraq recently ratified.

Irag, as one of the countries that aspires to attract foreign investments, has not addressed
this type of clauses, which has become increasingly popular in international commercial
agreements, due to absence legislative rules regulating international commercial
arbitration in general and to establish special rules regulating the mechanisms for
enforcing foreign arbitration award, despite its accession to leading agreements in the
field of arbitration, namely the ICSID Convention and the New York Convention of
1958. This article recommends promulgating of an lIraqi arbitration law to help establish a
clear framework for amicable dispute resolution mechanisms and enhance legal certainty
for foreign investors. This would, in turn, create a suitable environment for
accommodating various arbitration methods and conditions, and clarify which ones are
most conducive to growth in Iraq.

The Key words:Unilateral Arbitration, Arbitration Agreement, Anglo-Saxon trend, New
York Convention 1958, Mutual Consent.
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! Baron v. Sunderland Corp [1965] EWCA Civ J1210-)) available on https://vlex.co.uk/vid/baron-v-
sunderland-corporation-793279537 accessed on 16 /October 2025.

2 3 a1 Al il (3t | Canldl 08 (g0 B il s

“It is necessary in an arbitration clause that each party shall agree to refer disputes to arbitration; and it is
an essential ingredient of an arbitration clause that either party may, in the event of a dispute arising, refer
it, in the provided manner, to arbitration. In other words, the clause must give bilateral rights of
reference”.

3. . INE
Doe
Carol Mulcahy, Unilateral Arbitration Agreements: a Contradiction in Terms? Arbitration: The
International Journal of Arbitration, Mediation and Dispute Management

Volume 70, Issue 3 p. 172 (2004) pp. 172 — 176
* Pittalis v. Sherefettin , [1986] EWCA Civ J0227-6 available on https:/vlex.co.uk/vid/pittalis-v-
sherefettin-793334373 accessed on 20 October 2025.
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“can see no reason why, if an agreement between two parties confers on one of them alone the right to
refer the matter to arbitration, the reference should not constitute an arbitration. There is a fully bilateral
agreement which constitutes a contract to refer. The fact the option is exercisable by one of the party only

seems to me to be irrelevant. The arrangement suits both parties”
2 Deyan Dracuiev, Unilateral Jurisdiction Clauses: The Case of Invalidity, Severability, or Enforceability,
Journal of International Arbitration, no. 1, 2014 , 19- 46. p. 26.
¥ Hull vs. Norcom Inc, U.S. Court of Appeals for the Eleventh Circuit - 757 F.2d 287 (11th Cir. 1985).
*  Armendariz v. Foundation Health Psychcare Services, Inc. (2000) available on
https://law.justia.com/cases/california/supreme-court/4th/24/83.html access on 08/ October 2025.
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' Hans Smith — The unilateral arbitration clause: a comparative analysis, American Review of
International Arbitration, Issue 20, 2009,172.
2 PMT Partners v. Australian National Parks & Wildlife Service [1995] HCA 36; (1995) 184 CLR 301.
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! Ruling of the Moscow District Commercial Court, dated December 21, 2009, in Case No. KI'-
®40.11967-09.

® Russian Telephone Company vs. Sony Ericsson Mobile Communications Rus Ltd., Decision No.
1831/12 of Supreme Commercial Court of the Russian Federation, June 19, 2012

® Russian Telephone Company vs. Sony Ericsson Mobile Communications Rus Ltd., Decision No.
1831/12 of Supreme Commercial Court of the Russian Federation, June 19, 2012
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“Fouchard, Gaillard, Goldman On International Commercial Arbitration / Edited by E. Gaillard and J.
Savage, Kluwer Law International, 1999,p.141.
3 Mme ‘X’ Vs. Banque Privee Edmond de Rothschild, availiable on
https://uk.practicallaw.thomsonreuters.com/4-522-
4309%originationContext=knowHow&transitionType=KnowHowltem&contextData=(sc.Default)&comp
=pluk accessed on 11-11-2025.
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® Maxi Scherer & Sophia Lange, The French Rothschild Case: A Threat for Unilateral Dispute Resolution
Clauses, Kluwer Arbitration Blog , available on https://kluwer523.rssing.com/chan-56264831/all_p1.html
accessed at 11/11/2025.
® Cédric Burford, Laurence Wynaendts ,Danie . Zerbib — What future for unilateral dispute resolution
clauses? Article available on
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2012/10/what_future for unilatera
| dispute resolution clauses.pdf p.4. accessed at 13/11?2025.
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* Mazin Ezzeldin, Unilateral Option Clauses: A Threat to Mutual Consent in

Arbitration?  An  Egyptian  Perspective,  Kluwer  Arbitration  Blog, available on
https://legalblogs.wolterskluwer.com/arbitration-blog/unilateral-option-clauses-a-threat-to-mutual-
consent-in-arbitration-an-egyptian-perspective accessed on 17 July 2025.
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