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Abstract:

This research examines the contradiction between the legal text and
practical reality in the application of the ten-year guarantee, as the Iraqi
legislature has explicitly limited the application of this guarantee to
construction contracts, pursuant to Article 870 of Iraqi Civil Law No. 40
of 1951, when it considered it to be one of the legal effects of this contract
and no other. However, the urban development that Irag has witnessed
has given rise to new types of contracts in the field of construction,
particularly in residential complex projects, where the seller of the
residential unit is the actual builder, who constructs it and then sells it to
the real estate consumer.

This development has given rise to a legal situation that differs from
the traditional concept on which the ten-year warranty is based, as real
estate consumers often lack the technical expertise and technical ability
necessary to detect serious defects that threaten the durability or safety
of the building. However, the formal adaptation of the relationship as a
sales contract leads to the exclusion of the application of the ten-year
warranty, which in practice leads to the seller-builder escaping the
specific responsibility established to guarantee the safety of the building
for a period of ten years from the date of delivery.

This creates a contradiction between a law that is limited to the
traditional classification of contracts and a new construction reality that
produces complex contractual forms that go beyond that classification.
This contradiction has led to a disconnect between legal regulation and
the requirements for effective protection of real estate consumers, which
requires an interpretive rather than a legislative solution based on a re-
reading of existing texts in light of their objectives and social function.
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In this context, the research proposed addressing this issue through two

complementary approaches: The first is to readjust the contract for the
sale of residential units in housing complexes when the seller is also the
builder, so that the contract is considered to include a fundamental
constructive element that justifies its subjection to the provisions of the
ten-year warranty. The second axis is based on adopting a functional
understanding of the ten-year warranty, which focuses on its purpose of
protecting the safety of the building and the stability of transactions,
regardless of the formal description of the contract.
Thus, the seller of a residential complex can be subject to the provisions
of the ten-year warranty when it is proven that he is the actual builder,
without the need for new legislative intervention, by employing legal
interpretation mechanisms that achieve harmony between the text and
reality and restore communication between them within a framework of
consistency and justice.
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