ISSN-2032-2075  [¢jpasd] g)km) glog 2023 yotisu/ gubraszi 15 5lsafl
palyll ssell

1977 alad (A Al oS 555l alsa U g dpalsy) 8 jlasel) jlima
The standard of territorial control in accordance with the provisions of the
second Additional protocol of 1977.
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Abstract.
The criterion of territorial control, in accordance with the provisions of
Additional Protocol Il of 1977, is a fundamental criterion in the adaptation of
non-international armed conflicts, as envisaged in the Protocol's provisions, and
complex situations in which non-international armed conflict is not limited to
the territorial boundaries of the State in which it originated constitute an
increasing challenge for those who adapt such conflicts. Because of the fact that
these situations, in which non-international armed conflict is not confined to the
territory of one State, but extends to the territory of other States, many non-
international conflicts involving many actors in one territory can coexist at the
same time. Since Additional Protocol Il remains the only comprehensive treaty
devoted to the regulation of non-international armed conflict, there is a dearth of
literature analyzing its scope of application, specifically the requirements of the
criterion of territorial control, namely, the determination of the territory's
geographical dimension and the degree of control necessary to meet the criterion
of territorial control, as well as the amount of territory required for the exercise

of control by the organized armed group.
Keywords: Additional Protocol 11 - Territory - Territorial control - non-international armed
conflict - Classification of armed conflict.
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- Mary O’Neill and Elspeth Summers, Collins English Dictionary (HarperCollins 2015), p.
390.
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®) _ see: Final Record of the Diplomatic Conference of Geneva of 1949, Vol ii, Section B
Document: cddh/1/219, 18 February 1975 para 37. as published in Howard S Levie (ed), The
Law of Non-International Armed Conflict: Protocol ii to the 1949 Geneva Conventions
(Martinus Nijhoff 1987) p.52.

©) see: Final Record of the Diplomatic Conference of Geneva of 1949, Op cit. pp .12, 73.
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() _ see: Marco Pedrazzi, Additional Protocol 11 and threshold of application, Editor Fausto
Pocar, International Institute of Humanitarian Law: The Additional Protocols 40 Years Later:
New Conflicts, New Actors, New Perspectives; 40th Round Table on Current Issues of
International Humanitarian Law (Franco Angeli 2018)). For a discussion of the drafting
history of Additional Protocol ii as well as an analysis of its content, p.51.
®) . Marco Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to
Edward Elgar Publishing, Cheltenham: 2019, p}). 189. Problems Arising in Warfare,
%) - see: Marco Pedrazzi, Op cit, p.51.
- see: Clapham, Andrew, Defining Armed Conflicts Under the Additional Protocols: Is
There a Need for Further Clarification? (September 12, 2017). The Additional Protocols 40
Years Later: New Conflicts, New Actors, New Perspectives 40th Round Table on Current
Issues of International Humanitarian Law (Sanremo, 7th-9th September 2017), Available at
SSRN: https://ssrn.com/abstract=3452646
- see: F. Hampson, Direct Participation in Hostilities and the Interoperability of the Law of
Armed Conflict and Human Rights Law, 87 International Law Studies, 2011, pp. 187-213.
a0 58l 8 g Al als e A 50) Al gall Claabaal) ol Al o€ ZEaOU) A jlaall ¢ LSV Cau gy 5 b ke (12
cggd\) BINEN e\m..a L )L.u" Lo Ly 2260< <2015 cw);..d\ Gl aanll M,).U.MS\ sl s(&;ﬁ\ uy\ﬂ\
Alaall dpuslpual) 5 A0 gAY o lall Alna el T Jsall BaU) &gl 3y 5k e laalaall jpudi o) sle (55l anly
420 — 418 0= 2021 ¢ aanll ¢ bl
Sl sall liiliall liaaal) Laa ¢y sall juad Aalall de€adll 5 fail ) 40l gal) dilial) daSaall (oY) s - @3
sl Cuald () Jae Jad ¢ S LaY) U5 55 gyl Sl e dboail) Y 5 L jle Q) (a5l
Cay Aalaial) daliadl Cilelaall o by 5 Al Aaliall < gdll o ) Jai) g 1 3a) gall Auilial) AaSaall d0aiy)
ol JHE 5 aliall Slaiall (o plall alf) (e GBS 6 3 e B gl e 5 08 G S5

See: Prosecutor v Musema (Judgment and Sentence) ictr-96-13-T (27 January 2000) paras
253 and 258; See also Prosecutor v Sesay Case No scsl-03-01-T (18 May 2012) 571-4;
Prosecutor v Fofana and Kondewa (Judgement) Case No scsl-04-14-T (2 August 2007) para
126
Marco Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to
Problems Arising in Warfare, Op.cit, p.189.
2970= ¢1992 ¢kl ¢y jall duagill Hla 2da calall Jsall o sall Al )l dadia ¢ gale cpall 2 2a : platy - @9
Al e Ry 1969 sile / LT 23 8 adiaall cchlaalaal () gildl Lind 4881 e (31) alall i ; ey - 10
1980 Ly S o 518 27
- see: Richard Gardiner, ‘The Vienna Convention Rules on Treaty Interpretation’ in
Duncan B Hollis (ed), The Oxford Guide to Treaties, 2012, p. 496.
Andrew Clapham, ‘Defining Armed Conflicts Under the Additional Protocols: Is There a
Need for Further Clarification?’ in Pocar and Berute
- See: Marco Pedrazzi, Additional Protocol Il and threshold of application, International
Institute of Humanitarian Law: The Additional Protocols 40 Years Later, Franco Angeli,
2018. Pp.52-55.
See: Marco Sassoli, International Humanitarian Law Rules, Controversies, and Solutions

to Problems Arising in Warfare, Edward Elgar, 219&2[13).181.
- ibid.
(22) _ See: Prosecutor v Tadi¢ (Opinion and Judgment) I1T-94-1-T (7 May 1997) para 561
1949 alal Cayia cullas) 84S jidiall 3 alall ; ey, - @9
(@) _See: Sylvain Vite, Typology of armed conflicts in international humanitarian law: legal
concepts and actual situations, International Review of the Red Cross, Volume 91 Number
873 March 2009, p.75.; cf Alfred P. Rubin, The Status of Rebels under the Geneva
Conventions of 1949, The International and Comparative Law Quarterly, Vol.21, No.3.

(10)

(11

(14) _

an
(18) _

(19)

(20) _
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Cambridge University Press, p.472. Kai Ambos, Treatise on International Criminal Law (Vol.
I1) The Crimes and Sentencing-Oxford University Press ,2014, p.123

11949 alal Cayia culdlas) 84S jidiall 2 salall ; ylayy - @9

(%) _ See: Sylvain Vite, op.cit. p.75.

See: Kubo Macak, Internationalized Armed Conflicts in International Law, Oxford
University Press ,2018, pp. 120-128.

- the Official Records of the Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law Applicable in Armed Conflicts, Geneva
(1974-1977) Vol iv (Swiss Federal Political Department 1978) p. 6 and 8.see: Sandesh
Sivakumaran, The Law of Non-International Armed Conflict, OXFORD UNIVERSITY
PRESS, 2012, p. 185.

- Konstantinos Mastorodimos, ‘Belligerency Recognition: Past, Present and Future’
Future”, in Connecticut Journal of International Law, Vol. 29, No. 2, 2013, p.303.

- see: Lindsay Moir, The Law of Internal Armed Conflict, Cambridge University
Press,2003, p.115.

Yves Sandoz, Christophe Swinarski, and Bruno Zimmermann, Commentary on the
Additional Protocols of 8 June 1997 to the Geneva Conventions of 12 August 1949
(International Committee of the Red Cross & Martinus Nijhoff 1987) para 4467; cf Prosecutor
v Akayesu (Judgment) Case No ictr 96-4-T (2 September 1998) para 626: Sandesh
Sivakumaran, ‘The Influence of Teachings of Publicists on the Development of International
International & Comparative Law Quarterly, Volume 66, Issue 1, 2017, pp. 3-5. Law’

32) _ see: Sandoz et al. op. cit. para. 4467.

33 _ see: ibid. para. 4460.
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%) _ see: Sandoz et al. op. cit. para. 4466
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@7 _see: Sandoz et al. op. cit. para.4466; Michael Bothe, Karl Josef Partech and Waldemar A
Self, New Rules for Victims of Armed Conflicts: Commentary on the Two 1977 Protocols
Additional to the Geneva Conventions of 1949 2nf edited reprint, revised by Michael Bothe,
2013, p.718. <Leiden <Martinus Nijhoff Publishers

38) _see: Sandoz et al.op. cit. para. 4466; cf Akayesu .op. cit. para 623

- see: Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford:
Oxford Universit?/ Press, 2012, p.185.

%0 _ see: Ibid.p. 186.
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https://www.un.org/ar/preventgenocide/rwanda/backgrounders.shtml
44 _ see: Prosecutor v Akayesu. (Judgment) Case No ICTR 96-4-T (2 September 1998)
paral74.
“5) _ See: ibid. para. 109.
(“9)_ see: ibid. para. 164.
“7)_see: ibid. para. 626.
see: ibid. para. 626 and Sandoz et al op. cit. paras. 4466 and 4467.
Official Records of the Diplomatic Conference on the Reaffirmation and “9 -See:
Development of International Humanitarian Law Applicable in Armed Conflicts, Geneva
(1974-1977) Vol iv (Swiss Federal Political Department 1978).
9 _ See: ibid. cddh/i/79 Brazil.
D . See: ibid. ccdh/i/32 Indonesia.
2 _ See: ibid. ccdh/56 64.
©3) _See: Sandesh Sivakumaran, on-International Armed Conflict, Oxford. University Press,
Oxford, 2012, p. 85.
64 _see: Yves Sandoz, op.cit. paras. 6- 4465
(%) _ see: Sandesh Sivakumaran, op.cit. p.185
®6) _ see: Ibid, p186.
see: Prosecutor v Akayesu, (Judgment) Case No ictr 96-4-T (2 September 1998) para.
626. Prosecutor v Sesay, Kallon and Gbao (ruf accused) (Trial Judgment) Case No scsl-04-
15-T (2 March 2009). para.966.
- see: Sandesh Sivakumaran, op.cit. p.186.
- DINSTEIN Yoram, Non-International Armed Conflicts in International Law, Cambridge,
Cambridge University Press, 2014, p.45.
Prosecutor v Sesay, Kallon and Gbao (ruf accused) (Trial Judgment) Case No scsl-04-15-
T (2 March 2009). Paras.12-17 and 979
1) Ibid. paras.947-981.

(48) _

(67 _

(58)
(59)

(60) _
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:foreign sources

1- DINSTEIN Yoram, Non-International Armed Conflicts in International Law, Cambridge,
Cambridge University Press, 2014
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2- F. Hampson, Direct Participation in Hostilities and the Interoperability of the Law of
Armed Conflict and Human Rights Law, 87 International Law Studies, 2011

3- J Fernandez, X Pacreau and M Ube da-Saillard, Statut de Rome de la Cour pe'nale
international — Commentaire article par article (2nd edn, Pedone 2019), at 647.

4- Konstantinos Mastorodimos, ‘Belligerency Recognition: Past, Present and Future’
Future”, in Connecticut Journal of International Law, Vol. 29, No. 2, 2013

5- Lindsay Moir, The Law of Internal Armed Conflict, Cambridge University Press,2003

6- Marco Pedrazzi, Additional Protocol 11 and threshold of application, Editor Fausto Pocar,
International Institute of Humanitarian Law: The Additional Protocols 40 Years Later: New
Conflicts, New Actors, New Perspectives; 40th Round Table on Current Issues of
International Humanitarian Law (Franco Angeli 2018)). For a discussion of the drafting
history of Additional Protocol ii as well as an analysis of its content

7- Marco Sassoli, International Humanitarian Law: Rules, Controversies, and Solutions to
Problems Arising in Warfare, Edward Elgar Publishing, Cheltenham: 2019

8- Mary O’Neill and Elspeth Summers, Collins English Dictionary (HarperCollins 2015)

9- Michael Bothe, Karl Josef Partech and Waldemar A Self, New Rules for Victims of
Armed Conflicts: Commentary on the Two 1977 Protocols Additional to the Geneva
Conventions of 1949 2nf edited reprint, revised by Michael Bothe, Martinus Nijhoff
Publishers <Leiden <2013

10- Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford: Oxford
University Press, 2012

international criminal courts.

1- CJEU, Case C-285/12, Aboubacar Diakite” v Commissaire general aux refugee’s et aux
apatrides , opinion of Advocate General Mengozzi, 44.

2- ICC, Trial Chamber, Prosecutor v Al-Mahdi, Judgment, (27 September 2016), ICC-
01/12-01/15.

3- ICC, Trial Chamber, Prosecutor v Thomas Lubanga Dyilo, Judgment pursuant to art 74
of the Statute, (14 March 2012) (hereinafter Lubanga Trial Judgment pursuant to art 74), ICC-
01/04-01/06.

4- ICTY, Trial Chamber, Prosecutor v Boskoski and Tarculovski, 1T-04-82-T, Judgment,
(10 July 2008) (hereinafter Boskoski Trial Judgment), para .200.
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