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Abstract

This study examines the concept of judicial discretion in the stage of contract
performance as one of the most significant forms of judicial intervention in contractual
relationships. The role of the judge is not limited to the mere application of contractual
provisions; rather¢ it extends to supplementing what the parties have omitted« based on
legal rules¢ custom« principles of justice« and the doctrine of good faith. The study aims
to clarify the scope of judicial discretion in the performance of contractual obligations«
the determination of the contract’s extent¢ and the judge’s role in addressing
contingencies affecting performance« particularly unforeseen circumstances. The
research adopts an analytical approach through the examination of legal texts—
especially the provisions of the Iraqi Civil Code—alongside an analysis of
jurisprudential opinions and judicial precedents. It concludes that the judge plays a
fundamental role in achieving contractual balance« whether through interpreting and
enforcing the contract in accordance with good faith or by intervening to adjust
obligations when the contractual equilibrium is disrupted by exceptional and
unforeseen events. Furthermore« the study demonstrates that the doctrine of hardship
(unforeseen circumstances) constitutes an important legal mechanism that empowers
the judge to restore balance between contracting parties when specific conditions are
met. This reflects the modern legal trend toward ensuring contractual justice and
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mitigating the rigidity imposed by the principle that “the contract is the law of the
parties.”
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