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Abstract:

This research addresses an important topic related to a significant
segment of society, namely the missing and absent. The study examines
the rights and obligations established for them according to the provisions
of Islamic Sharia, and then compares these provisions with the relevant
Iraqi laws, especially the Law on the Care of Minors No. (78) of (1980 AD).
This helps to clarify the difference between Sharia rulings and positive
laws, thus revealing the points of agreement and disagreement between
them. The study also focused on explaining the Maqasid perspective in the

Sharia rulings specific to this group, which gives the research a
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fundamental dimension in that it reveals the flexibility of Sharia
rulings, their ability to accommodate all changes, and their attention to the

smallest details.

The study concluded that the absent and missing fall under the
concept of 'minor' because they are genuinely incapable of securing their
interests and managing their affairs, not due to any physical or moral
defect, but rather due to circumstances that have prevented them from
reaching their place of residence. This necessitates that those in authority
look after their affairs, protect their rights, and safeguard their assets to
ensure a dignified life for them upon their return, or for their families during
their absence. The study also concluded that many positive laws have
derived their provisions from the spirit of Islamic law.
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