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Abstract

This study constructs a comparative framework for "jurisprudence of
differences" (figh al-furtiq) in marriage law and in rules of authorization
and guardianship. It relies primarily on Qalylibi & ‘Umayrah’s marginalia
on al-Mabhalli, while systematically comparing the four Sunni schools and
engaging magqasid-based legal maxims (blocking the means, harm-
prevention, welfare-promotion). Core differences analyzed include:
marrying a profligate woman versus a pious one; the legal weight of gaze
versus touch; the status of the mukatib and mub‘ad regarding looking; the
requirement of a mahram in instructional seclusion versus seclusion with
an amrad youth; the necessity of just witnesses versus the non-requirement
of justice for the spouses; a divorced woman’s prior authorization to her
guardian versus a guardian’s agency to a proxy for a virgin; precedence of
grandfather over brother in guardianship but not identically in inheritance;
contractual formulae ("marry me" versus "marry me to a woman");
maintenance of a kitabiyya wife versus her inheritance; the difference
between a woman’s guardian’s discretion and the husband’s so-called
"guardian™; and liability for damage by a protected non-owner versus a
belligerent (harb1). Using inductive analysis and ustl-based tarjih, the
study confirms: dislike (not invalidity) of marrying a profligate, touch
being graver than gaze, justice required for witnesses not spouses,
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invalidity of a married woman’s contingent authorization and validity of a
guardian’s agency, mandatory designation in formulae, maintenance due
to valid contract while inheritance is barred by religious difference, and
liability tied to legal inviolability (‘ismah). These findings guide
contemporary applications in contracting, instructional settings, and
agency.
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