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bstract
The principle of the separation of powers constitutes one of the most fundamental pillars of modern
constitutional systems, serving as a safeguard to ensure balance among state institutions and to prevent the
concentration of authority in a single branch at the expense of the others. However, this principle—originally
conceived in traditional historical contexts—faces profound challenges today as a result of rapid technological
transformations that have reshaped the modes and boundaries of exercising power.These transformations
manifest through the full digitalization of public administration, the dominance of global technology
corporations over critical aspects of the public sphere, and the growing control of data, information, and
communication. Consequently, there is an urgent need to revisit and critically analyze the separation of powers,
not only from the perspective of institutional independence, but also in light of its adaptability to a new reality in
which legislative authority is intertwined with artificial intelligence, executive authority is influenced by digital
surveillance systems, and judicial authority is confronted with questions of electronic evidence and privacy
rights.This study moves beyond a historical review of the classical constitutional theory to highlight the
inadequacy of traditional mechanisms in addressing the outcomes of the technological revolution.It underscores
the necessity of developing more flexible frameworks that can sustain mutual checks and balances in emerging
contexts.The issue is no longer confined to the relationship among the three classical branches of government,
but has expanded to encompass the state’s interaction with new forms of authority operating outside
conventional institutional frameworks—such as digital platforms, data centers, and transnational corporations.
The central hypothesis of this research is that modern constitutions must renew their institutional and oversight
structures to preserve the spirit of the separation of powers in an increasingly complex environment, and to
prevent technology from becoming an instrument for concentrating power in the hands of actors that are not
subject to democratic or judicial accountability.
Keywords:Separation of powers; technological transformations; modern constitutions; checks and balances;
artificial intelligence; digital platforms; constitutional legitimacy; institutional balance.
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(}) See: M. J. C. Vile, Constitutionalism and the Separation of Powers, Law and Legal — Constitutional
Law, 1967, p. 5, where it states: “The doctrine of the separation of powers finds its roots in the ancient
world; it was in seventeenth-century England that it emerged for the first time as a coherent theory of
government, explicitly set out, and urged as the ‘grand secret of liberty and good government’. In the
upheaval of civil war the doctrine emerged as a response to the need for a new constitutional theory.
Growing out of the more ancient theory, the doctrine of the separation of powers became both a rival
to it, and also a means of broadening and developing it into the eighteenth-century theory of the
balanced constitution.”

(3 See: Montesquieu, The Spirit of the Laws, Cambridge University Press, Cambridge, 1989, p. 157,
where it states: “It is not enough to treat political liberty in its relation to the constitution; it must be
shown in its relation to the citizen. | have said that, in the former instance, liberty is formed by a
certain distribution of the three powers.”

(® See: Eoin Carolan, The New Separation of Powers: A Theory for the Modern State, Oxford
University Press, Oxford, 2009, p. 18, where it states: “the theory of the separation of powers has a
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clearly defined role in helping to structure and direct the distribution and division of institutional
power. Proffering a particular vision of institutional order, it ought to act as a guide to those who wish
to establish an efficacious system of governance.”
31 0= <2009 A iall sl @l ) s ¢ (Aalall 3y laill) (5 ) siasall () S8 (5 pall ilaias (s ) g8l Hlay (%)
202 2020 byl 534S (§ sial) S (Jaa sall Aaalan ¢ B jall o puiil) & Cillalud) Joad Tase c2aas andy 2 (5)
(®) See: John Locke, Two Treatises of Government, Cambridge University Press, Cambridge, 1988, p.
364, where it states: “And because it may be too great a temptation to humane frailty apt to grasp at
Power, for the same Persons who have the Power of making Laws, to have also in their hands the
power to execute them.”
(") See: Montesquieu, The Spirit of the Laws, Cambridge University Press, Cambridge, 1989, Book
XI, Chapter 6, p. 213, where it states: “When the legislative and executive powers are united in the
same person, or in the same body of magistrates, there can be no liberty; because apprehensions may
arise, lest the same monarch or senate should enact tyrannical laws, to execute them in a tyrannical
manner.”
(®) See: James Madison, The Federalist No. 51, February 6, 1788, Founders Online (National
Archives), p. 1, where it states: “But the great security against a gradual concentration of the several
powers in the same department, consists in giving to those who administer each department, the
necessary constitutional means, and personal motives, to resist encroachments of the others. The
provision for defence must in this, as in all other cases, be made commensurate to the danger of attack.
Ambition must be made to counteract ambition. The interest of the man must be connected with the
constitutional rights of the place.”
57 02 2009 A siall el @l ) s ¢ (Aaladl 35 kil (o) siasall ¢ S8 g jall ilhaias (a8 g (%)
.89 U= 2018 s'&)ﬁ&\ ‘u_’_alal\ )Sﬂ\ J\J sé:\.\kﬂu uaﬂ\ O ‘;L)aj\ LSJ}L'“-“\ eLL:.J\ ccalalid) L}Q J.L.\; (10)
A ) Amalal) Al o ginaally o 5 ol 1 e Aplmll 34 0 oSt ) Ay siandl) (bl cdene uls o ST ;i (1)
394 4= 2026 bl ¢(10) 2221l ¢(74) alaal)
Apad 93 Aia 0 $8N AS calay dadla (2005 Lsinad & lhbull G Jeaill fase) s Gld Qs s 1 kg (12)
S5 u=2024
(**) See: James Madison, Federalist No. 47: The Particular Structure of the New Government and the
Distribution of Power Among Its Different Parts, The New York Packet, February 1, 1788, in: The
Federalist Papers, where it states: “The accumulation of all powers, legislative, executive, and
judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, selfappointed, or
elective, may justly be pronounced the very definition of tyranny. Were the federal Constitution,
therefore, really chargeable with the accumulation of power, or with a mixture of powers, having a
dangerous tendency to such an accumulation, no further arguments would be necessary to inspire a
universal reprobation of the system.” (no fixed page number; depends on edition).
(**) See: Heng-Fu Zou, The Separation of Powers: How Checks and Balances Lead to State
Expansion, November 22, 2024, pp. 3-4, where it states: “The Executive Branch: The executive is
often the most visible and dynamic branch of government, as it involves the leadership of the state.
Historically, the executive (whether a monarch, president, or prime minister) has sought to consolidate
power and expand its influence, often in the name of national security, economic growth, or social
order. The executive branch tends to have institutional advantages: it controls the bureaucracy, the
military, and foreign affairs, all of which provide opportunities for power expansion. Over time, the
executive’s ability to issue executive orders, decrees, and emergency powers has allowed it to
circumvent legislative checks, making the executive a dominant force in governance. In times of
crisis, such as war or economic downturns, the executive is often granted emergency powers that
expand its role and suspend normal checks.” (Working Paper; no volume or issue number).
201 .= 2006 ¢slandl Hlall ¢ o pall G S pall (A gall o sgda c5 5 all dll e (19)
(*%) See: Christina Eckes, Péivi Leino-Sandberg, Anna W. Ghavanini, A Case for Separation of
Powers in the EU, Amsterdam Law School Legal Studies Research Paper No. 2024-27; Amsterdam
Centre for European Law and Governance Research Paper No. 2024-07, 2024, p. 2, where it states:
“the EU constitutional structure and democratic credentials are often countered by reference to how
the EU is ’special’ and that it therefore ‘cannot be measured by reference to traditional nation-State
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standards’. Instead of a separation of powers, the EU institutions refer to ‘institutional balance’, which
has a different function. It is more concerned with the tasks of the Institutions as they are defined
under the Treaties, rather than an actual balance between them, an aspect of control or scrutiny, or any
objective of avoiding concentration of power in the hands of too few actors.”

(*") See: Maja Sahadzi¢, “The Rule of Law, the Separation of Powers, and Big Tech,” Pravni Zapisi,
vol. 16, no. 1, 2025, p. 23, where it states: “Big Tech is not simply challenging the traditional
separation of powers, it is installing itself as a fourth, unaccountable pillar of power, demanding a
radical rethinking of the rule of law.”

(*®) See: Artur Ishkhanyan, The sovereignty-internationalism paradox in Al governance: digital
federalism and global algorithmic control, Discover Artificial Intelligence, Research Article, received
21 November 2024, accepted 9 June 2025, published 23 June 2025, p. 2, which states: “As Mueller
and Deibert et al. argue, the governance of digital infrastructures and technologies frequently bypasses
state control, exposing critical gaps in accountability and legitimacy as algorithmic technologies
transcend jurisdictional boundaries.”

(*) See: Giles Moss and Heather Ford, How accountable are digital platforms?, Journal of Digital
Politics and Society, Vol. 3, No. 1, 2020, p. 2, which states: “Platforms shape our actions and
relationships in particular ways. As such, platform owners may exercise ‘power’: ‘the capacity of A to
motivate B to think or do something that B would not otherwise have thought or done’. Whether
through human or automated means, platforms decide what content we receive, determining what is
acceptable and unacceptable and what is promoted or not.”

(*) See: Laraib Fatima, Rachel Green, and Mahnur Irfan, Beyond Algorithmic Due Process:
Constitutional Delegation, Non-delegation Doctrine, and Digital Constitutionalism in Al Governance,
International Journal of Law, Policy and Scientific Research (IJLPSR), Vol. 1, Issue 1, 2025, p. 41,
which states: “Artificial intelligence (Al) is rapidly transforming governance by embedding
algorithmic decision-making into critical domains thereby destabilizing principles of separation of
powers, nondelegation, and democratic legitimacy.”

(*) See: Oreste Pollicino, “A New Geometry for Digital Constitutionalism?”, in Graca Enes, Inés
Neves and Tiago Morais Rocha (eds.), A Digital Europe for Citizens: Data Governance, Data Markets,
Data Services, Springer Nature Switzerland AG, 2026, p. 192, which states: “Although exercised by
multinational private companies, the powers in question may frequently be equivalent to legislative,
administrative, executive and judicial functions traditionally performed by public authorities.”

(%) See: Oreste Pollicino, “A New Geometry for Digital Constitutionalism?”, in Graga Enes, Inés
Neves and Tiago Morais Rocha (eds.), A Digital Europe for Citizens: Data Governance, Data Markets,
Data Services, Springer Nature Switzerland AG, 2026, p. 193, which states: “Such tremendous
capabilities demand new regulatory approaches and ‘constitutional counteractions’ that adequately
address the challenges of the Digital Age. Gone are the days of cyberspace demanding to be left alone
and rejecting any claim of sovereignty or authority by elected legislators and governments. The
promise that a (cyber)world was being created where ‘anyone, anywhere may express his or her
beliefs, no matter how singular, without fear of being coerced into silence or conformity’ was, at best,
disappointing. Cyberspace is not and cannot be a space free of law and (fundamental) rights;
emphasizing that citizens enjoy the same rights online as they do offline (United Nations) is no longer
enough, although the constitutional values that need to be upheld do not vary.”

(®) See: Federico Pierucci, “Sovereignty in the Digital Era: Rethinking Territoriality and Governance
in Cyberspace,” Digital Society, Vol. 4, Article 27, 2025, p. 27, https://doi.org/10.1007/s44206-025-
00189-4, which states: “The unparalleled amount of personal data that have been uploaded in the
cyberspace, the pervasiveness of ubiquitous computing through the Internet of Things and the cloud
technologies, as well as the increasing political and economic power of big corporations, have
prompted regulators to rethink the approaches to the cyberspace.”

(*) See: Andrew C. Michaels, Artificial Intelligence, Legal Change, and Separation of Powers,
University of Cincinnati Law Review, Vol. 88, Issue 4, May 2020, p. 14, where it states: “A machine’s
ability to write a persuasive opinion does nothing to indicate that it can serve as an independent check
on the other two branches. Given that the other two branches would presumably maintain their
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lawmaking abilities, they would seem to have a large degree of control over an Al judiciary. It may be
possible to construct some Al system that provides more of a check, but it would not be trivial to do
s0, and those arguing for legal automation do not attempt to address this problem.”

(®) See: Christina Eckes, Paivi Leino-Sandberg, Anna W. Ghavanini, A Case for Separation of
Powers in the EU, Amsterdam Law School Legal Studies Research Paper No. 2024-27; Amsterdam
Centre for European Law and Governance Research Paper No. 2024-07, 2024, p. 5, where it states:
“The EU evolves through crises, and the last decade has offered crises of many kinds. However,
instead of a return to normalcy after the passing of the acute stage of a crisis, crisis measures in the EU
gradually tend turn into the ‘new normal’. Crisis measures become an established part of the acquis
and the EU toolkit. These developments have affected all three branches and the balance of their
powers. In particular, the EU’s executive institutions have taken on new tasks, making the exercise of
executive power more difficult to control.”

(%) See: Vijaylaxmi Sharma & Prabhpreet Singh, A Comparative Study of Separation of Powers — An
Aspect of Constitutionalism, RDC No. 2/2021, DOI:10.47743/rdc-2021-2-0001, p. 23, where it states:
“Also, though the administration subverts of the tripartite system, it does so only by becoming a
distinct kind of focus of power, necessary to maintain the system in new circumstances. This is not
just leading to various instances of executive overreach around the world, but also to reducing the
level of executive accountability that was owed to the other two organs.”

(?") See: Eoin Carolan, What is the Core of the Separation of Powers?, University College Dublin, p.

4, citing: Paul M. Bator, “Constitution as Architecture: Legislative and Administrative Courts under
Article III,” Indiana Law Journal, vol. 65, no. 2, 1990, p. 265, where it states: “It may be useful,
therefore, to make explicit some of the assumptions that underlie the analysis that follows. The first,
and likely least controversial, is that a pure system of institutional separation is impossible and
undesirable. It is naive ... to think of separation of powers rules as capable of creating sealed
chambers, each of which must contain all there is of the executive, legislative and judicial powers.
Overlap is inevitable.”
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