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Abstract

The term Gharar (uncertainty or ambiguity) has been addressed in both Islamic law and
secular legal systems, standing as one of the prohibited elements in financial transactions. The
Lawgiver (Sharia) has forbidden it to safeguard people’s wealth from injustice that may arise
through illegitimate means. Given that Gharar is discussed in both jurisprudential and legal
texts, this research is divided into two parts: the first is a theoretical study clarifying the
concept and nature of Gharar, while the second examines its practical manifestations in some
contemporary and modern commercial transactions, particularly those emerging alongside
advanced technologies and digital platforms. The importance of this research stems from the
fact that modern commercial transactions were not previously addressed in classical Islamic
legal texts. Today, many people engage in such transactions without fully understanding their
validity or potential harm, which may lead to injustice against one or both contractual parties
due to the presence of prohibited Gharar. Thus, it is imperative to clarify these issues. The
central challenge of this research lies in the fact that Gharar encompasses the unknown and
overlaps with various other ambiguous concepts—such as what is uncertain, what has
unspecified attributes, or what is unlikely to occur. While scholars unanimously agree on its
prohibition, they permit minor uncertainties that do not significantly affect contracts or those
that are socially tolerated out of necessity. Despite legal prohibitions, Gharar remains evident
in some contemporary commercial transactions, even in cases where secular law permits
similar dealings involving unknown risks. Lastly, the Iraqi legislator has referenced Gharar in
the Iragi Civil Code No. (40) of 1951 and the Consumer Protection Law No. (1) of 2010, as
well as in other Arab legislations. However, the law still falls short of comprehensively
prohibiting it in contracts where no genuine necessity exists, especially since such agreements
are not the only means of fulfilling human needs. The noble Islamic Sharia, for its part, must
reject such contracts unless lawful alternatives are available to meet societal demands and
contemporary commercial practices.
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