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The Legal Framework for Protecting Vital Public Facilities

and the Challenge of Balancing Service Continuity with
Rights and Freedoms
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Abstract:
The topic of vital public utilities is one of the most complex and sensitive
in contemporary administrative law and political science. It lies at the
critical intersection between the state's authority to ensure the smooth
functioning of public life and the rights of individuals to expression and
protest. The public utility, as the primary tool the state uses to satisfy
public needs, is no longer merely a traditional service activity. In light of
the complexities of the modern state and the interconnectedness of its
infrastructure, it has become the lifeblood of society, the cessation of
which would result in complete paralysis of the social fabric, a direct
threat to national security, and the collapse of the economic system.
Hence, the category of 'vital public utilities" has emerged, requiring
special legal treatment that often deviates from the familiar rules of
administrative law, bordering on exceptions, emergency laws, and even
martial law in some systems.
These utilities require special legal treatment, often exceeding the bounds
of standard administrative law and approaching the realm of exceptions,
emergency laws, and even martial law in some regimes. This “special
protection” raises profound constitutional and legal issues concerning the
legitimacy of prioritizing the principle of “the regular and consistent
functioning of the public service” over other equally mportant
constitutional principles, such as “the principle of legality,” “the right to
strike,” and “freedom of expression.”
Keywords: vital facility — administrative responsibility — continuity of
public facility -The right to strike - rights and freedoms.
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YLoi n°2007-1224 du 21 a0(t 2007 sur le dialogue social etlacontinuité du service public
dans les transports terrestres réguliers de voyageur,
https://www.legifrance.gouv.fr/loda/id/JO RFTEXT000000428994, 2/12/2025, 9:40pm.

YDécision n°2007-556 DC du 16a0lit 2007, Loi sur le dialogue social et la continuité du
service public dans lestransportsterrestresréguliers de voyageurs, https://www.conseil-
constitutionnel.fr/decision/2007/2007556DC ., 1/12/2025, 10:00pm.

YLO 1 n°2012-375du 19 mars 2012 relative & I'organisation du service et a | information des
passagersdans les entreprises de transport aérien de passagers et a diverses dispositions dans
le domaine des transports, https://www.legifrance.gouv.fr/jorf/id/lJORFTEXT000025540947/,
1/12/2025, 10:30pm.
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10. ®Augustine MPESSA, Droit administratif, décision n°79-105DC, 25 juill.

1979, LES CARACTERISTIQUES GENERALES DU PRINCIPE DE
CONTINUITE, p 3.
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Yonseil d'Etat, Section, du 7 février 1936, 43321, publié au recueil Lebon,
https://www.legifrance.gouv.fr/ceta/id/CETATEXT000007637062, 5/11/2025, 11:28am.

OArticle L2211-1, Code de lasécurité intérieure, https://www.legifrance.gouv.fr/icodes/,
22/11/2025, 12:25PM.

OConseil d'Etat, 30 mars 1916, Compagnie générale d’éclairage de Bordeaux, 3 mars 2017,
https://mww.conseil-etat.fr/decisions-de-justice/juris prudence/les-grandes-decisions-depuis-
1873, 22/11/2025, 1:30pm.

YUConseil d'Etat, 7 juillet 1950, Dehaene, 7 JUILLET 2017, https://www.conseil-
etat.fr/decisions-de-justice/jurisprudence/les-grandes-decisions-depuis-1873/conseil-d-e tat-7-
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juillet-1950-dehaene, 10/11/2025, 11:41am.

25.  BLoi n°2007-1224 du 21 aofit 2007 sur le dialogue social etlacontinuité du service public
dans les transports terrestres réguliers de voyageurs,
https://mww.legifrance.gouv.fr/loda/id/JO RFTEXT000000428994, LO I n° 2012-375 du 19
mars 2012 relative a I'organisation du service et a I'information des passagers dans les
entreprises de transport aérien de passagers et a diverses dispositions dans le domaine des
transports, https://www.legifrance.gouv.fr/jorf/id/JO RFTEXT000025540947/, 1/12/2025,
1:30pm

26. “Prgposmon de loi relative a I' obllgatlon de déclaration d'un préavis de gréve des
contrdleurs aériens, Rapport n° 161 (2018-2019), déposé le 28 novembre 2018,
https:/iwww.senat.fr/rap/|18-161/118-1614.html, 2/11/2025, 10:00am.
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36. WBase de jurisprudence, 7 juillet 1950, Analyse n° 01645, https://iwww.conseil-
etat.fr/fr/arianeweb/CE/analyse/1950-07-07/01645, 1/12/2025, 1:29pm.
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5. Augustine MPESSA, Droit administratif, décision n°79-105DC, 25 juill. 1979, LES

CARACTERISTIQUES GENERALES DU PRINCIPE DE CONTINUITE.
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