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The nature of the political role of the

constitutional judge

Assist.Prof.Dr.Wael Munther AI-Bayati(*)

Abstract

The nature of the political role that a constitutional judge may play while carrying
out his duties in preserving the legality of legal rules issued by legislative authorities, and in
determining their compliance with constitutional constraints, or when interpreting the texts
of the constitutional document itself, in cases that require him to clarify the legislator’s intent
in situations of ambiguity, deficiency, or other cases necessitating his intervention to provide
binding clarifications to the authorities—this manifests in two forms through which the judge

can influence the dynamics of the political system.

The first is the form that aligns with the intent of the constitutional legislator when
the texts of the constitution entrust him with adjudicating disputes of a political nature, or
in cases where the constitutional judge expands the scope of his powers by relying on the
nature of the wording of texts, which may be flexible enough to allow him to extend the
boundaries of the disputes he adjudicates into areas considered within the realm of political
action. Alternatively, the nature of the review he imposes may not be limited to examining
legality and stopping there, but rather delving into the proportionality of legislation and cases
of partial legislative omission, which justify his ruling of unconstitutionality and obligating the

authorities to follow the directives he includes when justifying his decisions.
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As for the second form, it is manifested in cases where the political leanings and opinions
held by the constitutional judge dominate his justification for addressing disputes of a political
nature that the constitutional founder may not have allowed him to engage in, or in cases
where he exercises review over total legislative omission, thereby justifying his substitution
of his will for that of the legislator. This shifts his legal function away from its prescribed
role, transforming him into a political actor who favors either the legislative or executive
authority, and sometimes overrides both, substituting his convictions for legal standards and
incorporating them as considerations underlyingjudicial decisions. This entrenches the notion
of a «government of judges,» with no oversight over his rulings except the values he believes
in—values that are highly esteemed but disproportionate to the legal function performed by

the constitutional judge.

Keywords: Constitutional judge, political role, constitution, constitutional case.
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