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The Conflict Between Positive Law And Social Custom
Asst. Prof. Amal Abdul Hasan Alwan
College of Education for Wome / Al-Qadisiyah University
amal.alwan@qu.edu.iq
07812516905
Conclusion.

The dispute that has arisen between custom and law is as old as man. The
customs consists of frequent and habitual use in a specific topic, so that it is
often not possible to know its principle or the body or the person who created it,
as it arises slowly over a long time and in a way that people not feel and They
have become rooted in them in their social milieu, and they also feel that its
respect and application have become an undisputed duty in it, without authority
or supreme will that imposes it. As for the law, it was not created according to
the wishes of a personality or group of individuals or groups, but came
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according to specific legal rules and legislation. It is not permissible for any
individual to violate the prevailing law, and in this way the law is considered a
front for the sovereignty of the state, and the custom should not become against
the law or at its expense .Hence, some jurists meet between custom and
legislation, and they see that each of them is a binding legal rule, but they differ
in that legislation is a written legal rule created by the legislator, but custom is
an unwritten legal rule created by the unconscious treatment of people in a
particular issue in particular.Accordingly, he considered the subject of conflict
between custom and law, one of the vital issues in all societies where the
prevailing custom is of importance, if that society is bound to apply these
customs and adhere to them to the utmost extent, although there is a law that
defines what are the duties and what are the rights, and this is certainly It may be
an important factor in not applying the laws.

The researcher reached a set of conclusions, including:

1-It was found that value societies prefer social custom over positive law in
resolving disputes because they believe that they are a guarantee of rights and a
strengthening of social relations.

In light of the findings of the research, the researcher developed a set of
recommendations.

1- It is possible to change the negative perception of the law through awareness
and legal education through the various media and highlight the great role of the
law in ensuring the material and moral rights of individuals and groups in the
short and long term.

key words:Law, custom, conflict
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