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Abstract

This study examines the controls governing harm as a ground for judicial
separation between spouses in Islamic jurisprudence, the Islamic Family Law of
Selangor State 2003, and Iraqi law through a comparative approach aimed at
clarifying the concept of harm, its legal and jurisprudential standards, and the
methods of proving it. The importance of the study stems from the increasing
prevalence of contemporary forms of domestic harm, particularly psychological
and moral harm, and the legal challenges related to assessing and proving such
harm before the courts. The study adopts the comparative method by examining
and analyzing juristic and legal texts, together with relevant judicial
applications, in order to identify the similarities and differences between the
Malaysian and Iraqi legal systems in regulating judicial separation due to harm.
The study concludes that Islamic jurisprudence established precise standards for
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harm, most notably seriousness, continuity, malicious intent, and customary
considerations, while also expanding evidentiary methods to include
presumptions, hearsay testimony, and arbitral reports. The findings further
reveal that the Selangor law provides a more detailed and comprehensive
codification of harm through specific temporal standards and clear procedural
mechanisms, whereas Iraqgi law is characterized by flexible legal provisions and
broad judicial discretion in assessing and proving harm. The study ultimately
concludes that both systems share the objective of protecting the family and
removing harm, although Malaysian legislation is distinguished by institutional
organization and detailed regulation, while Iraqi law is marked by greater
judicial flexibility.

Keywords:

Marital Harm, Judicial Separation, Proof of Harm, Family Disputes, Moral
Harm, Family Justice.
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