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Abstract:

The significance of this study lies in addressing the enduring tension between the need for legislative flexibility
in lawmaking (legislative discretion) and the imperative of safeguarding constitutional rights and freedoms from
infringement or erosion. The regulation of rights does not constitute absolute authority; rather, it is grounded in
strict constraints that preserve the essential core of the right. The study establishes that a central shared
conclusion between the Iraqi and Egyptian constitutional judiciaries concerns the limitation of the legislator’s
discretionary power at the boundaries of the constitutional essence of the right. Legislative measures that lead
to the deprivation of a right’s fundamental substance-whether related to property, political rights, or the right to
a dignified life-fall within the scope of unconstitutional overreach under substantive judicial review and warrant
annulment. Within this analytical frame, constitutional adjudication emerges as a mechanism that delineates the
permissible scope of legislative intervention while maintaining the structural integrity of rights. The study
further advances that the continued development of the proportionality standard in judicial reasoning represents
a critical methodological direction for constitutional courts in both countries. This standard, encompassing tests
of legitimacy, suitability, and necessity, provides a structured evaluative framework capable of guiding
legislative action prior to enactment. Such an approach contributes to strengthening preventive constitutional
review and fostering a more coherent balance between legislative authority and the protection of fundamental
rights. Keywords: Constitutional Review, Legislative Discretion, Human Rights, Constitutional Court.
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