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Abstract
Research Idea: The research deals with the scent brand as one
of the invisible brands that emerged as a result of the recent
development in the field of intellectual property and marketing,
which is perceived through senses other than sight. It has
become an innovative way to differentiate goods and services to
build the brand identity of products.
Objective: The research aims to clarify the concept and
importance of the scent trademark, determine its registrability
and legal protection, and analyze the position of Iraqi
legislation and comparative legislation, especially the United
States, the European Union, and the United Arab Emirates, on
its recognition and regulation.
Methodology: The research adopted the comparative analytical
approach by studying the legal texts regulating trademarks,
analyzing jurisprudential opinions and judicial rulings related
to the trademark of fragrance while comparing the positions of
different legislations regarding their protection.
Results: The research found that the scent trademark has gained
increasing importance as an effective means of distinguishing
goods and services and their impact on consumers' decision-
making, and it was also found that the Iraqi legislator adopts a
broad concept of trademark that allows the inclusion of invisible
trademarks, including the smell mark, when it is able to
distinguish it.
Conclusion: The research concluded that the scent trademark
has the status of a new brand and its regulation and protection
by the legislator has become obligatory through the vision of
analyzing the reality of Iraqi legislation by understanding the
texts and rulings of the jurisdictions of the countries that
regulate and protect it.
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) Robin Klingberg, The Future of Scents as Trademarks in the European Union: A Comparative
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and the United States (PhD thesis, Juridiska Institutionen, University of Gothenburg — School of
Business, Economics and Law, 2017), p. 4.
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(D' Ram Mohan, M P, and Pratishtha Agarwal. "The Proustian Predicament in

Trademark Law: Charting the Legal Recognition of Olfactory Marks."
European Intellectual Property Review, Vol. 47, No. 12, 1 (2025): 736-750, p.1.
https://share.google/aHjqgMMzsUESQn8Jx
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) Kritarth Pandey, non-convention Mark: A legal Analysis (February 20,2014),
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@ Prerana Das And Oishee Banerajee, A Comparation of Laws on Olfactory

Marks vis-a-vis the National and The International, International Journal of
Legal Science and Innovation, Vol.3 No. 6, 2022, p. 91.
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Moralkotto Ofsoaecumor,Scent Marketing: Subliminal Advertising Messages,

Conference: Informatik 2009: Im Focus das Leben, Beitrige der 39. Jahrestagung

der Gesellschaft fiir Informatik e.V. (GI), 28.9.-2.10.2009, Liibeck, Proceedings,

p.6.

) Charles Cronin, LOST& Found: Intellectual Property of the Fragrance Industry;
FROM Trade Secret to Trade Dress, center for Law and Social Science, Legal
studies Research Papers NO. 15-27, JIPEL VOL.5-NO1, OCTOBER 7, 2015,
p.32. https://jipel.law.nyu.edu/category/vol-5-no-1/
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(D" Linda Annika Eelandsson, the future of scents as trademarks in the European
community- based on a comparison to the American experience, master thesis,
faculty of law-university of Lund, Spring-2004, P10.

@ Caroline Leclerc et Daniel Gervais, "Etre au Parfum: protéger la marque de
commerce olfactive au Canada? (Be in Perfume: Protecting the Olfactory
Trademark in Canada?)", les cahiers de propriété intellectuelle, Vol. 15, No. 3,
2003, p.890.
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(1) Gabrielle E. Brill, Make Some Sense of Scent Trademarks: The United States

@

@) Ibid.

Needs a Graphical Representation Requirement, university of Richmond Law
Review, Volume 56, Issue 5, 5-1-2022, p.32.
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=3378 &context=I1
awreview

Stanislave V. O. Odintsov, Marina V. Trubinat & Mohammad Mansour,
Comparative Legal Analysis of Protectability of Olfactory Trademarks, Revista
Amazonia Investiga, Vol. 9, Issue 27, 2020, p. 136.

DOI: http://dx.doi.org/10.34069/A1/2020.27.03.13.
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() Tansuree Roy, Registrability of Smell Mark as Trademark: A Critical Analysis,

Journal on Contemporary Issues of Law, Vol. 4, Issue 3, 2023, p.5.
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() Olga Morgulova, Non-Traditional Trademarks: Registration of Aural and
Olfactory Signs in Accordance with the Latest Amendments of the European
Trademark Regulation 2015/2424 and Trademark Directive 2015/2436, Master
Programme in Intellectual Property Law, Uppsala University, 2017, p.30.

@ Neha Mishar, Registration of Non-Traditional Trademarks, Journal of Intellectual
Property Rights, Vol. 13, 2008. p.45.
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(1) Gabrielle E. Brill, Make Some Sense of Scent Trademarks: The United States
Needs a Graphical Representation Requirement, University of Richmond Law
Review, Vol. 56, Issue 5, 2022, p. 32.
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=3378 &context=1
awreview

@) Charlotte Sinding, Laura Puschmann & Thomas Humme, Is the Age-Related Loss
in Olfactory Sensitivity Similar for Light and Heavy Molecules?, Chemical
Senses, Vol. 39, No. 5, 2014, pp. 383-390.
https://academic.oup.com/chemse/article/39/5/383/291861

) Olga Morgulova, Non -Traditional Trademarks, Op. cit., p. 31.
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() Fu Shuju, "New Challenge on Intellectual Property: Smell Trademark,
Advances in Economics", Business and Management Research, Vol. 178, 2021,
p.5. https://doi.org/10.2991/aebmr.k.210601.083

@ Fleck, Lorraine M. What Makes Sense in One Country May Not in Another: A
Survey of Select Jurisdictions re Scent Mark Registration and a Critique of Scents
as Trade-marks, Faculty of Law, Queen’s University, 2003, pp.24-25.
https://www.copat.de/markenformen/eugh-kom/fleck.pdf
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Intellectual Property and Competition Law, Vol. 49, No. 1, 2018, pp. 1-4.
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e Adnan Ghassan Branbo, The Legal Regulation of Trademarks, Beirut: Al-Halabi
Legal Publications, First Edition, 2012.
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Research Articles

. Mohamed Morsi Abdu, The Problem of Registering Scents as Non-Traditional
Trademarks Between Jurisprudence and Legislation: A Comparative Study,
Journal of the Kuwait International Law College, Vol. 6, No. 4, Issue No. 24,
2028.

. Yara Mohamed Abdel Wahid & Lamia Abdel Rahim Abdel Karim Suleiman, The
Mediating Role of Customer Satisfaction in the Relationship Between Sensory
Marketing and Revisit Intention: A Field Study on Restaurants in Monufia
Governorate, Scientific Journal of Economics and Commerce, Vol. 51, No. 4,
2021.

Theses

. Rashid Tahseen Al-Jazrawi, Non-Traditional Trademarks: A Comparative Study
(Master’s thesis, College of Law, Amman Al-Ahliyya University, 2016).

. Zainab Aziz Hashim Al-Hashemi, Olfactory Trademarks (Master’s thesis,
College of Law, University of Maysan, 2023).

Laws

e [Iraqi Trademarks and Trade Data Law No. 21 of 1957 (as amended).

e Iraqi Trademarks and Trade Data Regulation No. 26 of 1957.

e UAE Trademarks Law No. 36 of 2021.
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. Linda Annika Erlandsson, The Future of Scents as Trademarks in the European
Community: Based on a Comparison to the American Experience (Master’s
thesis, Faculty of Law, University of Lund, 2004).

. Lorraine M. Fleck, What Makes Sense in One Country May Not in Another: A
Survey of Select Jurisdictions re Scent Mark Registration and a Critique of Scents
as Trade-marks (Master’s thesis, Faculty of Law, Queen’s University, 2003).

. Robin Klingberg, The Future of Scents as Trademarks in the European Union: A
Comparative Study of the Challenges and Possibilities for Protection of Olfactory
Signs in the European Union and the United States (PhD thesis, Juridiska
Institutionen, University of Gothenburg, School of Business, Economics and
Law, 2017).

. Juhana Strandberg, Scents as Trade Marks Today (Bachelor’s thesis, Tallinn
University of Technology, School of Business and Governance, Department of
Law, 2018).
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B. Journal Articles (<¥\is)

. Balana, Sergio. L ‘ére du numérique: deuxieme chance pour la marque olfactive?,

Les Cahiers de Propriété Intellectuelle, Vol. 20, No. 1, 2008.

Barbara Pietrzyk-Tobiasz, "The Registrability of Olfactory Trademarks Before
and After the Implementation of Directive (EU) 2015/2436: Practical or Only
Theoretical Change?", Studia Iuridica Lublinensia, Vol. 30, No. 2, 2021.
https://journals.umes.pl/sil/article/view/11852

Brill, Gabrielle E. Make Some Sense of Scent Trademarks: The United States
Needs a Graphical Representation Requirement, University of Richmond Law
Review, Vol. 56, Issue 5, 2022.

Calboli, Irene. Chocolate, Fashion, Toys and Cabs: The Misunderstood
Distinctives of Non-Traditional Trademarks, IIC: International Review of
Intellectual Property and Competition Law, Vol. 49, No. 1, 2018.

Cronin, Charles. Lost & Found.: Intellectual Property of the Fragrance Industry;,
From Trade Secret to Trade Dress, JIPEL, Vol. 5, No. 1, 2015.

Das, Prerana & Banerajee, Oishee. A Comparison of Laws on Olfactory Marks
vis-a-vis the National and the International, International Journal of Legal
Science and Innovation, Vol. 3, Issue 6, 2022, p. 86.

Fleck, Lorraine M. What Makes Sense in One Country May Not in Another: A
Survey of Select Jurisdictions re Scent Mark Registration and a Critique of Scents
as Trade-marks, Faculty of Law, Queen’s University, 2003.
https://www.copat.de/markenformen/eugh-kom/fleck.pdf

Fu, Shuju. New Challenge on Intellectual Property: Smell Trademark, Advances
in Economics, Business and Management Research, Vol. 178, 2021.

Leclerc, Caroline & Gervais, Daniel. Etre au parfum: protéger la marque de
commerce olfactive au Canada?, Les Cahiers de Propriété Intellectuelle, Vol. 15,
No. 3, 2003.

Mishar, Neha. Registration of Non-Traditional Trademarks, Journal of
Intellectual Property Rights, Vol. 13, 2008.

Morgulova, Olga. Non-Traditional Trademarks: Registration of Aural and
Olfactory Signs in Accordance with the Latest Amendments of the European
Trademark Regulation 2015/2424 and Trademark Directive 2015/2436, Master
Programme in Intellectual Property Law, Uppsala University, 2017.

Odintsov, Stanislave V. O., Trubinat, Marina V. & Mansour, Mohammad.
Comparative Legal Analysis of Protectability of Olfactory Trademarks, Revista
Amazonia Investiga, Vol. 9, Issue 27, 2020.
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http://dx.doi.org/10.34069/A1/2020.27.03.13.

Ofsoaeumor, Moralkotto. Scent Marketing: Subliminal Advertising Messages,
Informatik 2009: Im Fokus das Leben, Beitrdge der 39. Jahrestagung der
Gesellschaft fiir Informatik e.V. (GI), Liibeck, 2009).

Pietrzyk-Tobiasz, Barbara. The Registrability of Olfactory Trade Marks Before
and After the Implementation of Directive (EU) 2015/2436. Practical or Only
Theoretical Change?, Studia luridica Lublinensia, Vol. 30, No. 2, 2021.

Roy, Tansuree. Registrability of Smell Mark as Trademark: A Critical Analysis,
Journal on Contemporary Issues of Law, Vol. 4, Issue 3, 2023.

Sinding, Charlotte, Puschmann, Laura & Humme, Thomas. Is the Age-Related
Loss in Olfactory Sensitivity Similar for Light and Heavy Molecules?, Chemical
Senses, Vol. 39, Issue 5, 2014.

C. Laws and Treaties (<)3alaay (yilg8)

. Directive (EU) 2015/2436 of the European Parliament and of the Council of 16

December 2015 to approximate the laws of the Member States relating to trade
marks.

Regulation (EU) 2015/2424 of the European Parliament and of the Council of 16
December 2015.

Trademark Act in the USA of 1946 (“Lanham Act”), as amended.

D. Cases (Llxsd)
OHIM, Case R 156/1998-2, Markgraf B.V. Hogehilweg.
TTAB — Trademark Trial and Appeal Board, In re Celia Clarke, DBA Clarke’s

Osewez, Serial No. 758429 (Sept. 19, 1990).
USPTO, Serial No. 73758429, Registration No. 1639128.

E. Electronic Sources (43S jilas)

. Ram Mohan & Pratishtha Agarwal, The Proustian Predicament in Trademark

Law: Charting the Legal Recognition of Olfactory Marks, European Intellectual
Property Review, Vol. 47, No. 12, 2025.
https://share.google/aHjqgMMzsUESQn8Jx

Garry Trillet, Registrability of Smells, Colors and Sounds: How to Overcome the
Challenges Dressed by the Requirements of Graphical Representation and
Distinctiveness within European Union Law? (ECTA Award paper, 32nd ECTA
Annual Conference, Bucharest, Romania, June 21, 2013), CEIPI, Université de
Strasbourg. Available at: https://share.google/FyGdtmsQf3geAOAiIR
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