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Abstract
Research Idea: This research examines the concept of “compensation
for existential harm” (préjudice existentiel) as one of the emerging
concepts within the framework of civil liability. This concept reflects a
significant shift in the understanding of harm, extending beyond
traditional material and moral damage to encompass a deeper
impairment of the very essence of human existence and an individual's
way of life.
Objective: The research aims to investigate the extent to which
existential harm may be recognized as an independent compensable
category under the provisions of the Iraqi Civil Code No. 40 of 1951.
It also seeks to compare the Iraqi legal position with developments in
French civil law, particularly following the 2016 reforms, in order to
identify the similarities and differences in the legal treatment of
existential harm.
Methodology: The study adopts a comparative analytical approach.
Relevant legal texts were examined and critically analyzed, alongside
doctrinal opinions and judicial decisions, with particular emphasis on
the jurisprudence of the French Court of Cassation. The study also
draws upon recent developments in the classification of damages,
including the Dintilhac Nomenclature, in order to provide a
comprehensive assessment of the subject matter.
Findings: The study demonstrates that existential harm constitutes an
advanced manifestation of non-material damage; however, it
possesses distinctive characteristics arising from its enduring impact
on an individual's life and ability to enjoy his or her existence. The
findings further reveal that, despite its flexibility, the Iraqi Civil Code
No. 40 of 1951 does not readily accommodate this concept through
broad judicial interpretation. By contrast, French legal experience has
played a more significant role in establishing and consolidating the
concept in both legal doctrine and judicial practice.
Conclusion: The research concludes that the fundamental challenge
in addressing existential harm lies not in its recognition as a
compensable form of damage, but rather in the development of precise
criteria for assessing compensation. Such criteria should strike an
appropriate balance between the requirements of justice and the
principle of legal certainty, thereby ensuring the effective and
equitable application of this concept within the sphere of civil liability.
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L'article L114-5 :

"I. - Nul ne peut se prévaloir d'un préjudice du seul fait de sa naissance.

(1) Rapport du groupe de travail présidé par Monsieur Jean-Pierre Dintilhac
(2005). Nomenclature des postes de préjudice corporel. Documentation frangaise.
(2) Cass. 2éme civ., 10 oct. 2024, n° 23-11.736

Liurall Gigyks Chlacal )y 4D a8T).
> =

Ninevah Journal for Legal Studies. Vol.3, No.7, June 2026 (133-158)

E. nulawj@uonineveh.edu.ig P-ISSN: 2957-7721, E-ISSN: 3078-6274 VEg



mailto:nulawj@uonineveh.edu.iq

YoXT e oV damdl o alaal) (A gilEl) el jall g gl Al aa

Gl gl Byladll dlgall [ jaill Lliad & Lald ¢ pealaal) (gagagll ) puall cililas
" * o

DURY1 RS o) gl g (Yo0) salll I D JBhad) aojial) b Ll
Ao 2 J< IS ) pual) Gangaill (Ba Sl =) calall dasgiar ) yall ALl
A 9 S e A gl Aran B ol Abys b o e B ol Aa B il
B el i) ol aniy " Gaugdl) ge Yggua ginall daay ) gl
Gl 8 2y Al (sasasll [ yall o) Cumg caalll 038 (3 1 ) pual) g gunge sl
ol Gaun Algad A0Sl Joa Jsleall g 2@ (DUELY) dag o [ADall Sl
Soelan¥) Sl aa dab] elgu cind) Jae Yoo dalad) 8 55 (52 ¢ V)
Gy (mpeill S (6 (531 ) pnll bt oy bl 130 e BlaY) e oyl
cgasasll [yl V) )yl Jgads A€l b il (b (hag ¢ el Sl (g3l
il (& oY) apll Alaje auin Alaje B i el Gldl o) iy cailey
slaill dgn gy Aailal) (o gaaill Aigpe Hlaias Tols Toghh e o inny Laa ¢ casi )
cnll daggier gagagll el Jhxd dedl dles s
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Tout fait quelconque de I'homme, qui cause a autrui un dommage, oblige celui
par la faute duquel il est arrivé a le réparer."
A YT Bt aay VY0 Balall s jall il ()
Tout fait quelconque de I'homme, qui cause a autrui un dommage, oblige celui
par la faute duquel il est arrivé a le réparer.
(4) Frangois Terré, Philippe Simler et Yves Lequette, Droit civil - Les obligations,
Dalloz, Paris, Y Yéme éd., Y+ YA, p. A%V,
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(1) Rapport du groupe de travail présidé par M. Dintilhac, Nomenclature des chefs
de préjudice corporel, Ministére de la Justice, Paris, 2005, p. 21.
(2) Francois Terré, Philippe Simler et Yves Lequette, Droit civil - Les obligations,
Dalloz, Paris, 12éme éd., 2018, p. 897.
(3) Cass. 2e civ., 19 juin 2003, Bull. civ. II, n® 197; RTD civ. 2003. 716, obs.
Jourdain.
(4) Francois Terré, Philippe Simler et Yves Lequette, Droit civil - Les obligations,
Dalloz, Paris, 12éme éd., 2018, p. 952.
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(1) Laurent Aynes et Pascal Stoffel-Munck, Droit des obligations, L.G.D.J, Paris,
2020, p. 456.
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(1) Cour de cassation, 2e chambre civile, 28 mai 2009, n° 08-16.820, Publi¢ au
bulletin.
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(1) Institut National de la Statistique et des Etudes Economiques (INSEE), Tables
de mortalité, INSEE, Paris, 2022, disponible sur www.insee.ft.
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(3) Cour de cassation, 2e chambre civile, 10 octobre 2024, n°® 23-11.736
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(1) Institut de Droit Comparé (Université Paris II), Etude comparative sur les

montants d'indemnisation du préjudice existentiel, Paris, 2019, p. 12.

(2) CEDH, Christine Goodwin ¢. Royaume-Uni, ') juillet Y+ + Y, n® 20/YAdoy 4.,
(3) Institut de Droit Comparé¢ (Universit¢ Paris II), Etude comparative sur les

montants d'indemnisation du préjudice existentiel, Paris, 2019, p. VA,
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First: Arab Sources ) .
1 .Dr. Saadoun Al-Ameri, Civil Liability in Iraqi Law - A Comparative

Study, Baghdad University Press, Baghdad, 1980.

2 .Dr. Suleiman Markos, Civil Liability in the Legalization of Arab
Countries, General Rulings, Institute of Arab Research and Studies,
1971.

3 .Dr. Abdel Razzaq Al-Sanhouri, The Mediator in Explaining the New
Civil Law, Volume One, Sources of Obligation, New Third Edition,
Nahdet Misr, 2011.
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4 .Dr. Abdul Majeed Al-Hakim, Explanation of the Iraqi Civil Law -
Sources of Obligation, Al-Irshad Press, Baghdad, 1970 .
5 .Dr. Ghani Hassoun Taha, Al-Wajeez fi Sources of Obligation in Iraqi

Civil Law, Dar Al-Kutub Al-Qanoon, Cairo, 2002.

6. Shireen Mohsen Hussein, Work Injuries and Occupational Diseases
Compensation: The Relationship between Work Accident and Road
Accident, Research Published in Iraqi University Journal, Volume 72,
Issue 3, October 2024.
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Francois Terré, Philippe Simler et Yves Lequette, Droit civil - Les
obligations, Dalloz, Paris, Y Yeéme €d., Y« YA,

Geneviéve Viney et Patrice Jourdain, Traité de droit civil - Les
conditions de la responsabilité, L.G.D.J, Paris, 3¢me éd., 2006

. Genevieve Viney, Introduction a la responsabilit¢, L.G.D.J, Paris,

2008.
Institut de Droit Comparé (Université Paris IT), Etude comparative sur
les montants d'indemnisation du préjudice existentiel, Paris, 2019.

. Institut National de la Statistique et des Etudes Economiques (INSEE),

Tables de mortalité, INSEE, Paris, 2022, disponible sur www.insee.fr.
Lambert-Faivre, Y., & Porchy-Simon, S. (2011). Droit du dommage
corporel : Systemes d'indemnisation. Dalloz, 6¢me éd.

Laurent Aynés et Pascal Stoffel-Munck, Droit des obligations,
L.G.D.J, Paris, Y+ Y.

Marc Pichard, Le droit a, Economica, Paris, 2006.
Mazeaud, D. (2001). "L'arrét Perruche : le point de vue d'un civiliste".

Recueil Dalloz,.

10.Patrice Jourdain, Les préjudices réparables, RTD civ., Paris, 2010.
11.Philippe Le Tourneau, Droit de la responsabilit¢ et des contrats,

Dalloz, Paris, 2014.
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12.Rapport du groupe de travail présidé par M. Badinter, Pour une
réforme du droit de la responsabilit¢ civile, La documentation
francaise, Paris, 2005.

13.Rapport du groupe de travail présidé par Monsieur Jean-Pierre
Dintilhac (2005). Nomenclature des postes de préjudice corporel.

Documentation francaise.

14.Viney, G., Jourdain, P.. & Carval, S. (2013). Les conditions de la
responsabilité. LGDJ, 4éme éd.
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1. Cass. 1re civ., 14 juin 1979, D. 1980. 401, note Mazeaud.
2. Cass. 2¢ civ., 19 juin 2003, Bull. civ. II, n® 197; RTD civ. 2003. 716,
obs. Jourdain.
3. Cass. 2¢ civ., 22 février 1993, n° 91-17.347, Bull. civ. II, n° 72.
4. Cass. 2e civ., 28 mai 2009, n° 08-16.829, Bull. civ. II, n° 132.
5. Cass. 2eme civ., 10 oct. 2024, n® 23-11.736
6. Cass. ass. plén., 17 nov. 2000, n° 99-13.701, Bull. civ. ass. plén., n° 9.
7. Cass. ch. mixte, 25 mars 2022, n°® 20-17.072
8. Cass., Ass. plén., 10 avr. 2003, n° ..., Bull. Ass. plén., n° 4 ; D. 2003,
p. 2086, note P. Jourdain.

9. CEDH, Christine Goodwin c¢. Royaume-Uni,11 juillet 2002, n°
95/289557, 90

10. Cour de cassation, 2e chambre civile, 10 octobre 2024, n° 23-
11.736
11. Cour de cassation, 2e chambre civile, 28 mai 2009, n° 08-

16.820, Publié au bulletin.
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