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Abstract
Today, the Iraqi legal reality is colliding with the rapid shift towards "algorithmic digitalization" in both public and private
sectors, particularly in the credit and services domains. With the emergence of Artificial Intelligence (Al) systems as
autonomous agents in decision-making processes affecting individuals' financial and civil rights, these algorithms have
presented a moral and legal dilemma that threatens to hollow out liability rules from their intended purpose of achieving
justice and equity. As a result, the Iragi legal system finds itself confronting "digital entities” that transcend the traditional
"person-thing" duality in their nature. The research problem lies in a profound "legislative and technical gap" within the Iraqi
Civil Code No. 40 of 1951. Tort liability rules (Article 204 et seq.) remain confined to the concept of “tangible human error"
and the capacity for "foreseeability," focusing primarily on measuring fault through transgression or intent. This gap is
further exacerbated by the "Black Box" opacity, which renders the proof of fault or the establishment of a causal link under
classical rules an insurmountable burden for the aggrieved party, thereby risking the loss of rights due to the "functional
autonomy" of the algorithm. This paper seeks to bridge the legal gap between the authenticity of the Iraqi civil text and the
volatility of the digital machine by re-adapting civil liability within the Iragi framework to accommodate “algorithmic harm."
It offers a legal approach that shifts the basis of liability from "fault-based liability" to “risk-based classification" while
exploring innovative procedural mechanisms to overcome the dilemma of technical evidence. The study adopts a descriptive-
analytical methodology to deconstruct national legal texts, supplemented by a comparative approach with the European
Union Artificial Intelligence Act (EU Al Act 2024)—not for mere imitation, but to derive solutions tailored to the
specificities of Iraqgi society and aligned with the philosophy of the Iragi legislator (specifically Article 231 regarding the
custody of things) and the Islamic legal maxim "Gain is linked to Risk™ (Al-Ghunm bi Al-Ghurm). Ultimately, this research
provides a novel legal framework designed to align evidentiary rules with the intricate technical nature of Al. We have
endeavored to propose a “hybrid liability system™ that integrates risk-based objective liability with collective guarantee
schemes (damage compensation funds). In addition to this, it provides a legislative proposal to adopt a "presumption of
causality" and the "right to algorithmic explanation” as procedural tools enabling the Iraqi judiciary to exercise oversight over
automated decisions, representing a legal roadmap to enhance compensatory justice in the digital age.

Keywords: Algorithmic Harm; Artificial Intelligence; Iragi Civil Code; Risk-based Approach; Black Box Opacity; Strict Liability.
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3 "Modernizing Civil Liability Rules for Damages Arising from Al-Generated Works," Twejer Journal
of Law and Technology, Vol. 10, No. 2, 2025, p. 112.
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"Smart Contract as a Novel Method of Contracting: Many Unanswered Legal Questions, ” See:

" Hasanuddin Law Review: Vol. 11: Iss. 1, Article 6. DOI: https://doi.org/10.20956/halrev.v11i1.5061
Available at: https://scholarhub.unhas.ac.id/halrev/vol11/iss1/6

8 Algorithmic justice and the challenges of the digital rule of law". IDP Revista de Internet Derecho
.DOI:10.7238/idp.v0i45.9900700 y Politica, IDP No. 45 (October, 2026) | ISSN 1699-8154.
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Regulation (EU) 2024/1689 of the European Parliament and of the Council (Artificial Intelligence *°
.(Official Journal of the EU): https://eur-lex.europa.eu/eli/req/2024/1689/0j Act), Art. 6.
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12"The Evidentiary Challenges of Artificial Intelligence in Civil Litigation." Computer Law &
Volume 57, July 2025, 106136, 9(1), 1-15. .Security Review
.https://doi.org/10.1016/j.clsr.2025.106136

945 a o all dagill s cal SV jalas [z ¢ iaall G b sl (s seind) 2aal G150 e 213

14 Vladeck, D. C. (2014). "Machines without Principals: Liability Rules and Artificial Intelligence."
.Washington Law Review. https://digitalcommons.law.uw.edu/wlr/vol89/iss1/9

Karolina Ziemianin " Civil legal personality of artificial intelligence. Future or utopia? " Internet °
.). DOI: 10.14763/2021.2.1544 1Policy Review, Volume 10, Issue 2 (202

European Parliament, Resolution of 16 February 2017 with recommendations to the Commission 1°
on Civil Law Rules on Robotics (2015/2103(INL)).
.https://www.europarl.europa.eu/doceo/document/TA-8-2017-0051 EN.html

17 Almazrouei, Saeed Salem Khalifa. " Civil Liability for Autonomous Al Systems Under UAE Law"
Malaysian Journal of Syariah and Law, Vol. 13, No. 3 (2025). DOLl:
.10.33102/mjsl.vol13n03.818
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2 "The defectiveness of a product shall be presumed where... the claimant faces excessive difficulties,
Directive  due to technical or scientific complexity, to prove its defectiveness and its causal link."
(EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on liability for
.https://eur-lex.europa.eu/eli/dir/2024/2853/oj defective products, Article 9(4).

24 In order to introduce a proportionate and effective set of binding rules for Al systems, a clearly
defined risk-based approach should be followed. That approach should tailor the type and content of
Regulation (EU) such rules to the intensity and scope of the risks that Al systems can generate."”
2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down harmonised
rules on artificial intelligence (Artificial Intelligence Act). https://eur-
lex.europa.eu/eli/reg/2024/1689/0j

% Proposal for a Directive on adapting non-contractual civil liability rules to artificial intelligence,
https://eur-lex.europa.eu/legal-.COM(2022) 496 final

% See: Ginung Pratidina, " A New Paradigm of Civil Liability for Damages Caused by Al Systems
under Article 1365 of the Indonesian Civil Code."

December 2025JIHAD Jurnal lImu Hukum dan Administrasi 7(4). This article highlights that for high-
risk technologies like Al, fault-based liability is an outdated shield for corporations. https:/
.DOI:10.58258/jihad.v7i4.10013

L

y \‘ £ S daala — g8l A (et daSaa g L g2 Baadara dnale Alaa
N 136/ https://iasj.net/iasj/journal/178 :cram & gall


https://doi.org/10.20956/halrev.v11i1.5061
https://doi.org/10.7238/idp.v0i45.9900700
https://eur-lex.europa.eu/eli/reg/2024/1689/oj
https://doi.org/10.1016/j.clsr.2025.106136
https://www.google.com/search?q=https://doi.org/10.20956/halrev.v9i3.4735
https://www.europarl.europa.eu/doceo/document/TA-8-2017-0051_EN.html
https://www.google.com/search?q=https://doi.org/10.20956/halrev.v8i3.3986
https://www.google.com/search?q=https://doi.org/10.20956/halrev.v8i3.3986

( ISSN-2032-2075  ggiadl a.lu,a.lga) Sl sasll (18) jlaafl
2026 gaiga /] salo

27 See: Akash Bag and athars " Navigating the Legal Landscape of Al-Induced Property Damage: A
Critical Examination of Existing Regulations and the Quest for Clarity Exploring the Ethical
Implications of Generative Al, Vol. 9, No. 2 (2024). The author concludes that without a solid
conceptual shift from fault to risk, victims of Al will remain legally unprotected.
DOI:10.4018/979-8-3693-1565-1.ch011

28 Meghwal, Tapesh, Admissibility of Al-Generated Forensic Evidence: Legal Standards, Ethical
Challenges, and Comparative Jurisprudential Analysis (July 17,
2025). https://zenodo.org/records/17500004, Available at
SSRN: https://ssrn.com/abstract=5998017 or http://dx.doi.org/10.2139/ssrn.5998017
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"High-risk Al systems shall be designed and developed in such a way 3 (Article 13 - Transparency):
to ensure that their operation is sufficiently transparent to enable deployers to interpret the system’s
output and use it appropriately." Regulation (EU) 2024/1689 of the European Parliament and of the
Council of 13 June 2024 laying down harmonised rules on artificial intelligence (Artificial Intelligence
https://feur-  Act), Official Journal of the European Union, L series, 2024.
.Iex.europa.eu/eli/reg/2024/1689/0j

"Any affected person subject to ** (Article 86 - Right to an explanation of individual decision-making):
a decision based on the output from a high-risk Al system... shall have the right to obtain from the
deployer a clear and meaningful explanation of the role of the Al system in the decision-making
Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June procedure.”
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