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Abstract:

The research entitled “The Limits of Administrative and Judicial
Oversight of Disciplinary Decisions Against Employees in Iraqi Private
Universities and Colleges: An Analytical Study in Light of Administrative
and Financial Independence” addresses the legal dilemma arising from
the combination of the autonomy of private higher education institutions
in managing their affairs and the subjection of their decisions to the
supervision of the Ministry of Higher Education and Scientific Research
and judicial oversight. The research begins by analyzing the legal nature
of private universities and colleges, the legal status of their faculty
members and administrative and technical staff, and the impact of this on
the classification of disciplinary decisions and the determination of the
competent appeals authority.
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The research clarifies that a private university is, by its very nature, a
private legal entity with a public benefit, and that its contracted
employees are primarily subject to labor law, contracts, and internal
regulations, while faculty members seconded from a public university
retain a different employment status. It also explains that disciplinary
decisions do not have a single legal nature; Internal decisions regarding
the termination of an employee's contract or financial entitlements are
primarily labor-related, whereas a decision by the Minister of Higher
Education to suspend a faculty member from teaching, based on Article
(39) of the Private Higher Education Law No. (25) of 2016, is considered
an administrative decision subject to appeal before the Administrative
Court.

The research revealed shortcomings in the current legislation concerning
the definition of violations, penalties, competent authorities, investigation
procedures, guarantees of defense, and methods of appeal. Furthermore, it
failed to clearly define the distribution of jurisdiction between the
Administrative Court and the Labor Court. The research concluded that a
balance must be struck to prevent ministerial oversight from becoming
direct management of the institution, while simultaneously preventing the
misuse of administrative and financial independence to shield disciplinary
decisions or infringe upon employee rights. It also emphasized the
necessity of issuing a unified disciplinary code, amending Article (39),
obligating competent authorities to conduct investigations, provide
justifications, and ensure proportionality, and explicitly specifying the
judicial appeals body. This is essential to achieve university discipline
and protect employees from arbitrary treatment.
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