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The Phenomenon of Gradual Statelessness: A Problem in Post-2005 Iraqi
Constitutional Practice
Dr. Ahmed Fateh Mohammed Ali
Sulaimaniyah - Sulaimaniyah Bar Association - Arabic Language Department

Abstract

This research addresses a fundamental problem at the core of Iraqg's post-2003
The core theme of this study is investigating the lopsidedness of the state
monopoly in terms of using force legally, as this is the bedrock of the concept of
sovereignty in comparative constitutional law. We hold the assumption that
Article 9 (first) of the 2005 Iraqi Constitution has effectively shaped the legal
regime whereby the armed force is confined to the Armed Forces—which
operates under civilian rule and prohibits the establishment of any other military
organization. Afterward the idea of using the pressure of law to restrict the
capacities of non-state actors proliferated in legislative and executive practices,
contributing to the paradox whereby the effective understanding of the law was
inconsistent with actual situations, where independent power holders still exist.
The research presents the findings regarding this phenomenon by using three
chapters: where the first one is dedicated to defining the main legal foundation of
the state/non-state dichotomy; the second examines how the phenomenon of the
degradation of the monopoly of legitimate use of force could be manifested in
practice; and the last one analyzes the possible guarantees under the Constitution
and judicial institutions that could be adopted to restore the monopoly of
legitimate use of force. Based on the conclusions reached in the paper, the
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solution did not lie in the modification of the Iragi Constitution but in the
effectiveness of its operationalization mechanisms and relevant legislation
concerning the question of how to possess weapons legally..

Keywords: Monopoly on Legitimate Force, Article Nine, Non-State, Civilian
Command, Federal Supreme Court, Popular Mobilization Forces Authority,
Constitutional Sovereignty.
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