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The Right of Preemption and the Effect of Fraud Therein
Laith Jumaa Jassim
Abstract

This study examines the contract of pre-emption (Shuf‘ah) and the effect of
fraud upon it through a juristic and applied approach. The research aims to
clarify the Shari‘ah rulings governing the right of pre-emption, to identify the
various forms of fraud and circumvention that may occur in sales leading to this
right, and to analyse the juristic consequences of such fraud on the validity of
the sale contract and the establishment or forfeiture of the right of pre-
emption.The study adopts an inductive method to collect juristic texts from
authoritative classical sources, an analytical method to examine and evaluate the
opinions of jurists, and an applied method to contextualise these rulings within
practical and contemporary cases. It begins with a conceptual framework
defining pre-emption and fraud, distinguishing between fraud, deception, and
concealment, and explaining the relationship between pre-emption, the removal
of harm, and the prevention of legal stratagems.The research then addresses the
juristic foundations of pre-emption, establishing its legitimacy through explicit
Prophetic traditions, clarifying its pillars and conditions, and highlighting the
Shari‘ah objectives underlying its legislation. Furthermore, it explores the
principal forms of fraud associated with pre-emption—whether originating from
the seller, the purchaser, or the claimant of pre-emption—and their respective
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legal rulings.The study concludes that pre-emption is a confirmed Shari ah right
instituted to remove harm, and that fraud, regardless of its form, does not
invalidate this right nor justify its forfeiture. Legal consideration is given to the
substance and intent of transactions rather than their outward form. The study
also emphasises the importance of applying Shari‘ah objectives and juristic
maxims in resolving contemporary disputes related to pre-emption.

Keywords:Pre-emption (Shuf‘ah), Fraud, Sale Contract, Removal of Harm,
Legal Stratagems, Islamic Jurisprudence.
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